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#63 7/8/66
Memorandum 6639
Subjects Study 63(L) - The Evidence Code (Revision of the Evidence Codse)
e distributed owr tentaiive recormendation to all persons who have
requasted copies of tentative recommendations on evidence, The State Bar
publications and the legal newspepers published notices that we had a
tentative recommendstion on this subject, As a result, we received a
number of comments on the tentative recamendation._. S8cte of these were
considered at a previous meeting,

General reaction to tentatlve reéomnnda.t—ion

With the exception of the Conmittee of the Conference of Judges and the
Subcommittee of the,Judtciel Couneil’ (which together sutmitted the Report,
hereinaftey retarred‘rta as--".l'ﬁint: Raport," which iz ettached as Exhibit I
~-whise pages), the tentative recormendation met genera) approval. The
general reaction of the Joint Report is that many of the changesz are
unnecessary and some undesireble, The Joint Report takes the view that it
is undesirable to make unnecessary changes in the new code and that there
ﬁould u time for experience under the new cods before substantial statutory
revision is undertaken, (It mey be of interest to note that Larry Baker
of the Northern Section of the State Bar Committee reported that the Northem
Section had gone along with our tentative recopmendation but nevertheless
et least scma members thought that most of the changes were umnecessary,
Hovever, they 4id not fesl that they sheuld ocbject to these changes since
the Comnmission apparently had teken the view that they were necessary,)

He did not receive a report from the Southern Section of the State Bar
Conmitteg on the tentative recomméndation, (We sent the tentative recom-

mendation out in Janvary and requssted couments not later than July 1,)
wle
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Schedule on thls recommendation

With several exceptions noted in this memorandmn; we are concerned at
this time only with the text of the statutory provisions. We will approve
the statute for preprinting at the August meeting and the pamphlet for printing
at the September meeting.

Section 402 (page 9)

The Joint Report (Exhivit I, white pages 3-6) approves the principle
of the suggested change in subdivision (b)}. However, the Joint Report
suggests that subdivision (b) be revised to read:

(b) The court may hear and determine the question of the
admissibility of evidence out of the presence or hearing of

the jury; but in a2 criminel ection, the court shall hear and

detemmine the guestion of the admissibility of a confession or

ndmisaion of the defendant out of the presence and hearing of
the jury if-any-pariy-se-requests unless the defendant express

walves this requirement and his walver is mede & matter g
regord, in whi% case the court in ite discretion mey hear and
Tetermine the ausstion of aamissibility out of the presence or
‘hearing of the Jury .

The Joint Report adds the "in which case” clause at the very end of the

subdivision. The judges state that they see no legitimate purpose served

by erguing this question before & jJury and certainly no reason for requiring

it to be s0 argued, The staff recommends the adoption of the suggested change.
In connection with this section, the recent case of Fecple v. Oats,

L8 Cal. Rptr. 579 (1966), Exhibit XI (green pages), should be noted.

Section 403 {pages :!.0-&}

The Joint Report (Exhibit I, pages 6-7) disapproves the changes suggested
in this section. The Commiseion considered this section at the May 27-28
meeting, The following is an extract from the Minutes of that meeting:

The Commission congidered the comment of Professor Chadbourn

on the proposed amendment of Section 403 contained in the tentative

recommendation previously distributed for comment. Individual

membera of the Commission expressed the view that the proposed
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amendment of Sectlon 403 contalned in the tentative recom-
mendation did not appear to be necessary and that the
Evidence Code as originally enacted probably needs no
change.

The Commission deferred taking any action on Section
403 and directed the staff to place this matter on the -
agenda at a future meeting. The materials prepared for
that meeting are to include the original materials that
led to the suggested amendment as well as any comments on
the suggeested amendment. :

It was also suggested that the Committee of the Cone
ference of Judges and the Subcommittee of the Judicial
Council be sent a copy of Professor Chadbourn's suggestion
with a request that they comment on his proposal as well
as the tentative reccmmendation.

My reccllection is that the suggestion that caused us to include
the amendment of Section 403 in the tentative recommendation originmated
with a ;}udge Since the judges approve Section 403 as emacted in 1965,
the staff recommends that the section be deleted from the tentative

recarmendation. {See Exhibit XIT (buff pages) for original materials.)

Section 405 (not included in tentative recommendation)

Sections 403 {determination of preliminary facts where relevancy,
persoral knowledge, or suthenticity is disputed} and 40k (detamimtion
of whether proffered evidence is incriminatory) both clearly indicate
the eXtent of the burden imposed upon the party having the burden of
proof. Under Section 403, the proponent's burden is to produce "evidence
pufficient to suatain & finding of the existence of the preliminary fact."
Under Section 404, "the person claiming the.privilege has the burden of
showing that the proffered evidence might tend to incriminate him; and
the proffered evidence is inadmissible unless it clearly appers to the
court that the proffered evidence cannot possibly have a tendence to
ineriminate the person claiming the privilege.”

With respect to Section 405 (which covers preliminary fact deter-
minations in all othe cases), the extent of the burden of proof is not
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clearly stated. The Comment to Seetion 405 states that the burden
18 to "persusde" the judge as to the existence of the prelinlrary
fact. We mssumed, I believe, that the definition of "turden of proof"
in Section 115 applied and required proof of the existence of the
preliminary fact by a prepondernence of the evidence.

In order to make the matier clear, the staff suggests that Sectlon
405 be amended to read:

405, With respect to preliminary fact determinations
not governed by Section %03 or hok:

(a) When the existence of a yreliminary fact is dis-
puted, the court shall indicate which party has the burden
of producing evidence and the burden of proof on the lssue
as implied by the rule of law under which the question

arises. The perty having the burden of Erooi’ is_required
to esteblish the existence of the pre nary fact 1_:111 a
onderance of the evidence. The court shall determine
the exlstence or nopexistence of the preliminary fact and
shall admit or exclude the proffered evidence as required

by the rule of law under which the question arises,
(b) [po change)

Comment., The second sentence 18 added to subdivision (b) of Section

405 to make 1t clear that the burden of proof as to the exlétence_of

a prelimivary fact under Section 405 requires proof by a preponderance
of the evidence, Thus, for example, if the disputed prelipinary fact

is vhether the proffered statement was spontaneous, as required by
Section 1240, the proponent muet establish by a preponderance of the
evidence that the statement was spontaneous. If the disputed preliminary
fact is whether & person is married to a party and, hence, whether thelr
confidential comminications are privileged under Section 983 the perty
asserting the privilege must estadlish the existence of the merriage by
& preponderance of the evidence. Similarly, if the disputed preliminary
fact is whether a confession 1s voluntary, as required by Seectlon 120k,
the prosecution must establish the voluntariness of the confeasion by

a prepondereance of the evidence, -
e
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The primary reason for the suggested revision is to clarify the
extent 'o‘f the prusecution's burden of proof as to the exlietence of
the preliminary fact where evidence (such as a confession, declaration
against interest, alleged privileged ccmmnication or the like) 18 offered
against a criminsl defendant. Prior to the enactment of the Evidence Code
the extent of the prosecution’s burden of proof was unclear. See the
exchange of letters between the staff and the office of the Ios Angeles County

District Attorney attached as Exhibit III (yellcw pages ).

Sections 412, 413, and 414

Concerning Section 41%, Mr. Richard H, Perry commented:

I would like to express doubt as to the suggested revision of the

Evidence Code by addition of Section 414 thereto, The proposed

Section 414 states an obvicus truism, i.e. that the statutes are

applicable only inscfar as no constitutional right is viglated. . + .

You will recall that the Northern Section of the State Par Committee
on the Evidence Code suggested that, in light of the addition of Section Lk
to the BEvidence Code, two sections of the Penal Code should be amended to
ingsert a proviso "subject to any limitations provided by ther Constitution
of the Unlted States or the State of California,” We declined to add this
language to the Penal (ode sections and, inetead, forvarded the suggestion
of Professor Sherry for consideration in connection with the revision of the
Penal Code. The Northern Section did, however, spprove Sections 412, L13,
and klb,

The Joimt Report (Exhibit I, pages 7+9) disspproves the revision of
Sections 412 and %13 and the addition of Section 4l4. See the discussion in
the Joint Report at pages T-9.

Professor Madden approves all changes except the revislon of Sections
412 and 413 and the addition of Section 414, Perhaps he overlooked these
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sections. See Exhibit VI (blue pages). (The references in Professor
Madden's letter to parsgraphs are to the numbered recommendations in the
preliminary portion of the recommendation. )

The case of People v. Ing, 242 A.C.A. 261, 272-273 (1966) is interesting.

In this case the defendant in a criminal action took the stend and testl-
fied. The court stated: "Hence, the court may instruct the Jury concerning
the failure of the accused to explain acts of an incriminatory nature
which the evidence for the prosecution tended to establish against him,
and the inference tec be drawvn from his silence, Moreover, the defendant
who takes the stand and fails to explain evidence against him may properly
be the subject of comment by the prosecution." [Citations omitted.]

The staff believes that the Joint Report makes a persuasive case
for the deletion of Sections 412, b4i3, and 414 from the tentative recom-

mendation.

Section 646 (pages 15-18)

The Joint Report (pages 9-12) approves the classification of the
judicial doctrine of res ipsa loguitur as a presumption affecting the

burden of producing evidence. Judge Richards reports that two members of
the BAJI Committee felt that the res ipsa presumption should be classified
a5 8 presumption affecting the burden of proof. Apparently, the majority
of the Committee took the view that the presusption is properly classified
a8 a presucption sffecting the burden of produeing evidence. See the

introductory comment to Instruction 206 (Exhivit VII, gold peges).
The Northern Section of the State Bar Committee approved the section as

drafted. So did Professor Madden. The Joint Report, however, recemmends
the deletion of the second sentence of Section 646, The Report states:

The res ipsa loquitur presumption should be treated in
Section 646 exactly the same way as the other presumptions
affecting the burden of producing evidence that are classified
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in Article 3 of Chapter 3 of Division 5 of the Evidence Code.
It was not found necessary in any other section in this
article to declare specially the court's duty to instruct on
the inferences that may be drawn by the trier of fact when the
varty ageinst whom the particular presumption operates has
satisfied his burden of producing evidence. Instead, the
court's duty is described generally in Section 60k and the
Comment thereto. This description would cover as well the
operation of the newly classified res ipsa loquitur pre-
sumption. Hence, we see no need for special treatment by
statute of this matter.

You will recsll that Section 646 was drafted with the mandatory-upon-
request-instruction provision as a compromise. This provision was included
to satisfy objections similar to the two Judges referred to in the letter
from Judge Richards:

Two of our judicial members on the BAJI Committee feel that
making res ipss rerely a permissive inference destroys the under-
lying principle of the doctrine which should compel the defendant
to explain the aceident or establish his due care sufficiently to
meet or balence a mandatory inference that he was negligent if the
conditional elements are found to exist., I have a feeling that as
a practical matter if the jury is told that they mey infer negli-
gence, they are as likely to do so as 1f they were told that they
st infer negligence.

The staff believes that the second sentence of Section 646 should be
retained. We believe that the plaintiff should be entitled as & matter
of right to an instruction that negligence may be inferred if the facts
that give rise to the presumption are found or otherwise established even
where the defendant has introduced sufficient evidence to sustain a finding
that he exercised due care. Although Section 604 indicates that the fact
that the presumption has disappeared from the case does not preclude the
jury from drawing an inference of the presumed fact, Section 604 does not
give the plaintiff an absolute right to obtain an instruction to that effect
upon request. In view of the unique nature of the res ipsa presumption,
the staff belleves that the plaintiff should be entitled to the permiesive

inference instruction as a matter of right.
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The Joint Report also suggests that the Comment to Section 646 be
revised so that it is less of a Justification for the classification of
the presumption and a description of how the previous law cperated. Instead,
the Joint Report suggests that the Comment should contain a more complete
description of just how the res ipsa.. presumption will operate 1n a given
case. We belleve that there is considerable merit to the suggestion that
the Comments explain primarily how the particular section should be
interpreted and applied and that the justification for any changes in
existing law {or in this case for the elassification of the presumption
a8 one affecting the burden of producing evidence) should be contained
in the préliminary portion of the recommendation. We recognize that few
persons have occasion to refer to the Comments before the legislation
beéomes law. After the legislation becomes law, Comments that refer to
the prior law as "existing law" and contain extended discussions of "existing
law" {that ig in fact no longer existing law) cause confusion.

We believe that the Comment to Section 646 does contain a fairly
complete and "practical” diecussion of how the res ipsa presumption will
operate in a given case. Nevertheless, we have had an opportunity to
examine the instructions on this presumption that have been prepared by the
BAJI Conmittee. Despite the fact that the Commitiee had an opportunity
to examine the Comment to Section 646, the instruction prepared by the
Committee is somewhat unclear on exactly how the res ipsa presumption will
operate in & given case. See Instruction 206 attached as Exhibit VII (gold
pages)}. We believe that the last paragraph of this instruction may give
the impression to the jury that the presumption, in effect, shifts to the
defendant the burden of proof ("must show"). Instruction 206.1 {part of
Exhibit VII) is correct. We suspect that the BAJI instruction 1s the
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reason why the Joint Report suggests a more complete discussion of this
matter with examples. Accordingly, we have prepered as Exhibit VIII (white

pages) & revised Comment to Section 646, Is this Comment satisfectory?

Section 669 (page 19)

The ciagsification of this section as a presumption affecting the

burden of proof was approved by all who reviewed the tentative recommendation.

The Horthern Section of the State Bar Committee and the Joint Report (pages
12-13) and others approved the language used in the section.

Judge Richards has a suggested revision of the subdivision (a) of the
section and suggests deletion of subdivision (b). See Exhibit II {pink
pages). However, we believe that Section 669 should be retained in its
present form and the Joint Report takes the same view. Others who exsmined
the section approved it and recommended no change in langusge.

The Joint Report suggests that the Comment to Section 663 should
contain a "practical discussion of the way in which this particﬁlar pre-
sumption will operate under the Evidence Code." Exhibit IX contains
additional material that could he added to the.existing Comment to Section

669. Is this additional material satisfactory?

Section 776 (pages 20-22)

This section was approved by all persons who examined the section
except the Joint Report (pages 13-15). The Joint Report disapproves that
suggested revision of Section 776 "because we believe the objective sought
to be accomplighed is adequately taken care of in Section 767." Thére is
considerable merit to this position. Hevertheless, the Commission made =a
change in existing law when it drafted Section 776 amd failed to call this
change to the attention of the Leglslature. The revision ﬁould merely
restore what formerly was existiﬁg law. You will recall that the railroad
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attorneys take the view that the change made by Section 776 in the prior
law will cause great difficulty in the trisl of certain cases involving
railroad employees.

The staff recommends that Section 776, as revised, be retained in

the recommendsation.

Sections 952, 992, and 1012 (pages 23-25)

These sections were approved by the persons who sent ue comments
except that the Joint Report (peges 15-16) takes the view that there is
no need for the suggested changes.

We believe that the revisions of Sections 992 and 1012 are desirable.
We see no need for the change proposed to be made in Section 952, sspecially
in view of the comments of the Joint Report. The "work product privilege"
is also svailable to protect the attorney, and this would provide protec-
tion to the impressions and conclusions of the atforney if the attorney-
client privilege itself does not provide such protection.

If the Commission determines that an amendment of the attorney-client
privilege is necessary, we believe that there is some merit to the sugges-
tion of the Joint Report that the basic privilege section (rather than the

definition of "confidential communicatiod) be revised.

Section 1017 (page 26)

No objection to this section.

Marriage counselor's privilege {not in tentative recommendation)

As requested by the Commission, the staff wrote to Justlce Keus to
obtain a further statement of his views on this matter. His reply to our

letter is attached as Exhibit V, (buff pages). We believe that there is
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considerable merit to the solution suggested by Justice Kaus. However,
we also believe that a study should be prepared on this matter before
the Commission mekes & recommendation for a new "privilege." This is
more than merely making a slight revision in an existing section. We

see no possibility of preparing such a study in time to permit us to pre-
pare a recommendation to the 1967 leglslative session, Hence, we suggest
that this matter be deferred pending preparation of a research atudy and

that such study be given a fairly low priority on staff time.

Section 1040 (not in tentative recommendation)

. Attached as Exhibit IV {green pages) is a letter from Mr. Bein, Deputy
District Attorney of San Diego County. After we had discussed this matter
at a recent meeting, the staff discovered two sections of the Welfare and
Institutions Code that make certain information received by a district
attorney (concerning aid to needy children) confidential. These sections
might be comstrued to provide protection to the commnications between a
district attorney and a private citizen concerning possible violations of
Section 270 of the Penal Code (failure to support child). If they do not,
& modest amendment to oue or both of the sections would make it clea:.

The staff recommends that the Commission take no action on this
matter. We believe that the Evidence Code provisions are sound and made
no significant change in prior law. We believe that a change to provide
more protection to official information would be contrary to the current
trend at the national and state level.

The Commission agreed to reconsider this matter if Mr. Bein could
prrovide us with information showing that there was general concern among the
various district attorneys. So far he has not provided us with such infor-
mation,
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Section 1042 (not in tentative recommendation)

Tt should be noted that subdivision (c) of Evidence Code Section 1042
was held unconstitutional by the Second District Court of Appeal in

Martin v. Superior Court, 242 A.C.A. 573 (May 1966). This subdivision

provides that informstion communicated to & peace officer by a confiden-
+ial informer concerning a narcotics vioclation is admissible on the issue
of probable ceuse for an arrest or search without a warrant without having
to disclose the identity of the Informer. The subdivision was not inecluded
in the Evidence Code as enacted but was added by suheequent leglslation
at the 1965 legislative session.

We recommend that no sction be taken with respect to this subdivision
until the California Supreme Court has determined whether the subdivision

is constitutional.

aection 1201 {page 27)

There were ne objections to thie section.

Section 1152

In April, 1965, Charles T. Van Deusen made & suggestion concerning
this section, but it was not possible to consider the suggestion before the
Evidence Code was enacted. Mr. Van Deusen recently requested that the
Cormission consider the suggestion with a view to including it in the
Commission's recommendation to the 1967 legislative sessionm,

Mr. Van Deusen suggests that Bvidence Code Section 1152 be amended to
read:

1152. (a) Evidence that a person has, in compromise or from
humanitarian motives, Turnished or offered or promised to furnish
mongy or any cther thing, act, or service to another who hae sus-
tained or will sustain or claims #e-hawve that he has sustained or
will sustain loss or damage, as well as any conduct or statements

made in negotimtion thereof, is inadmissible to prove his liability
for the loss or damage or any part of it. '

(b) [no changel ;
-12- o ]
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See Txxhibit X {ycllov pages) for the letter from Mr. Van Deusen giving
the reason for this change. Briefly, he is concerned that the conduct
or statements covered by Section 1152 relate to past liability only and
that in an eminent domain proceeding the parties really negotiate con-
cerning future liability. To make clear that Section 1152 applies to
eminent domain proceedings, he suggests the revision set out above.

We do not belleve that the addlition is necessary. The Comment to
Section 1152 indicates clearly that the section was intended to change
the rule in the Forster case which was an eminent domain case. The

Comment also refers to the Glen Arms Estate case, another eminent domain

case. In fact, almost all of the discussion of this sectlion has been in
connection with eminent domain cases. Nevertheless, the addition mey be
a clarifying one that the Commission will wish to make. In this connection,

does the revlisicn introduce any ambiguity into the section?

Penal Code Sections 1093 and 1127 (pazes 28-30)

There were no objections to the revision of these sections. However,
the Joint Report correctly notes that this recommendation is to deal with
revision of the Evidence Code. The staff suggests that we prepare a
separate recommendation on the two Penal Code sections for consideration

at the next meeting. i

Sections 1600, 1602, 1603, 1604, and 1605 (Minutes of May 27-28 Meeting,
pages 14-15

Various groups that we have contacted concerning these Evidence Code sections

have requested to be advised of the Commission'® determinations and have
indicated that they would give us their views. The California Iand Title
Agsociation has a subcommittee working on these sections (and some of the
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sections in the Public Resources Code). The subcommittee has requested
that we provide them with all available material and we have sent them
the memorandum prepared by the staff which was considered by the Comnis-
sion at the May 27-28 meeting and the Minutes of that meeting. It is
difficult, however, to obtain reactions from interested persons unless
they have something specific to approve, disapprove, or revise;

The Joint Report approves the Cormission's determinations with
respect to Sections 1600, 1602, 1603 and 1604 and reports that the judges
await news of the Commission's action with respect to Section 1605. We
plan to bring this matter up for discussion at our August meeting. By
the time of that meeting, we hope to have some suggestions from the

California Iand Title Associstion.

Evidence in Eminent Domain Statute (not in tentative recommendation)

The Joint Report (pages 17-19) reports that some confusicon has arisen

in the trisl of eminent domain actions since the enactment of Code of

Civil Procedure Sections 1270-1272.4 (recodified as Evidence Code Sections

610-822). We do not believe that the problem is a serious one and undoubtedly,

if it is, it will be resolved by a court decision prior to the 1967 legis~
lative session.

The staff suggests that the Commission not deal with this problem
in the recommendation to the 1967 legislative session. However, we will
have to make a study of this statute in comnection with cur study of con-
demmation law and procedure and will have to make necessary revisions to
conform to our decisions on the substantive law of compensation.

Respectfully subtmitted,

John H. DeMoully
Executive Secretary
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| BTTER, DATED FESRU:RY 11, 1966, FROM JDGR PHILIP H. RICHARDS, CONSULTANT

- OMMOITTEE Ol SAJY ARD COMUITTEE ON CALJIC

The Committee discussed the proposed Section 669 re-
lating to the presumpticn of negligence from a statutory
viclation and are pleased that the Commission recognized
the advisabdbility of classifying this presumption in the
Evidence Code, However, I have some personal observations
to make on the wording of the proposed section for whatever
they may be worth. . ‘

My basic concern 1s whether the proposed section adequately
covers the existing negligence per se presumption. As Witkin
says, Californiz Law, Vol. 2 page 1423: “what constitutes due
care under the circumstances is ordinarily & question of fact
for the Jjury in each case, But the proper conduct of a
reasonable person may become settled by judicial decision,
or be prescribed by statute or ordinance, and conduct below
this standard is negligence per se, or negligence as a matter

of law." o .

Ordinarily, “due care" 1s a question of fact for the jury,
but neglligence per se is not necessarily equated to the failure
to exercise due care. The statute fixes the standard, a viola-
tion of which may or may not be a fallure to exercise what
otherwisge would be due care. In Satterlee v. Crange Glenn
Schoel Dist., 29 Cal.2d 581, 587, the Supreme Court says:

“The standard of care to which ordinarily one must conform

is usually that of the ordinarily prudent or reasonable per-
son under like circumstances [citations]. But the proper
conduct of a reasonable person under particular situations
may become settled by jJudicial decisions or prescribed by
statute or ordinance., . . An act or fallure to act below
the statutory standard is negligence per se, or negligence

as 2 matter of law. And if the evidence establishes that the
plaintiff's or defendant's violation of the statute or ordin-
ance proximately caused the injury and no excuse or justifica-
tion for vioclation ls shown by the evidence, responsibility
may be fixed upon the viclator without other proof of fallure
to exercise due care,"



Prosser on Torts, 34 Ed. at p. 502, expresses the same
idea. In Alarid v, Vanier, 50 Cal.2d 617, the court says:
"The presumption of negligence which arises from the violation
of the statute,” etc. It did not say: "Phe presumption of
fallure to exercise due care.” In California “"Words, Phrases
and Maxims“, under "Negligence”, beginning on page 87, 1s &
long list of Californmia deecisions using the term "negligence
per se" as the resultant of a statutory violation. This is
a long way around to state the basic proposition that while
“lack of due care"” is the standard to establish negligence
generally, in statutory violations the standard is established
by the statute itself.

So far as I know, our present Instruction 149 (Revised)
has never been criticized as to the opening sentence, which
reads: "If a party to thie action violated the [statute). . .
Just read to you, a presumption arises that he was negligent."

Another point in the proposed Section 669 disturbs me.
The presumption of negligence per se as it now exists relates
only to the fact of negligence, The presumption arises whether
or not the negligent act was the proximate cause of the injury.
Proximate cause is involved in the substantive law of action-
able negligence. The purpose of the presumption is to establish
the assumed fact of negligence and not to establish an entire
cause of aetian. : '

I wonder, toe, if subdivision (b) of proposed Section 669
1s necessary. Unquestionably it states the present law. Among
the presumptions in Article 4 only Sections 661 and 662 state
the quantum of proef to “rebut" the presumption, and each of
these requlre “clear and convincing proof'. My concern is
whether 1t 1s wise to freeze the Alarid rule as to the suffi-
clency of evidence to overcome the presumption intc a statute.

With considerable temerlty I submit the fellowling suggested
revisicn of proposed Section 669:

"669. A person who violated a statute, ordinance, or
regulaticn of a public entity, 1s presumed to have been
negligent 1f: (1) a death or injury to person or property
resulted from an cccurrence of the nature which the statute,
ordinance, or regulation was designed to prevent; and
(2) the person suffering the death or the injury to his
‘person or property was one of the class of persona for
whose protection the statute, ordinance, or regulation
wag adopted,”
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COUNTY OF LOS ANGELES
OFFICE OF THE DISTRICT ATTORNEY

800 HALL OF JUSTICE
LOS ANGELES, CALIFORNIA S0032

EVELLE J. YOUNGER, DISTRICT ATYORNEY 4. MILLER LEAVY. CHIEF, THIALS DIVISION
HAROLD J. ACKERMAM, CHIEF DEFUTY 66 ALLAN H. MCCURDY, SHIEF,
LYNN D. COMPTON, AS5I8TANT DISTRICT ATTORNEY Ma? 21& » lg BRANCH AMD AREA OFFICES DIVISION

JOSEPH L. CARR, cHigs,
COMPLAINT AND CITY PRELININARY CIVISION

HARRY WOOD, CHIEF, APPELLATE DIVISION
A. B. NATHANSOMN, CHIEF, MAJOR FRAUD BAVISION
JUHE SHERWOOD, mewd nepUry

Mr. Joseph B, Harvey

Asslstant Executive Secretary
California Law Revision Commission
3G Crothers Hall

Stanford, California 94305

Dear Mr. Harvey:

During the District Attorneys' Institute held in Los Angeles

on February 3, 1966, I spoke to you with regard to the quantum
of proof necessary to estsblish that a confession was made
freely and voluntarily, or to establish that the Escobedo-Dorado
rules have not been violated. As I indicated to you it is the

position of this office that the quantut of proof required is
(:f not "beyond a reascnable doubt," Apparently you were in agree-
ment..

However, after reviewing the Evidence Code, this office is
concerned that an argument might be made that under the Bvidence
Code the prosecution is given the burden of establishing such
matters beyond a reasonable doubt,

According to the comment to Section 405 of the new Evidence
Code: ' ‘

"Under the Evidence Code, however, the court is
required to withhold a confession from the 3
unless the court is persuaded that the confession
was made freely and voluntarily.®

No indication is given in that comment as to the degree of
persuasion that is required and there is nothing which
explicitly seems to indicate the degree of proof, However,
the comment to Section 501 of the Evidence Code states that
that section:

". . . makes it clear that, when a statute assighg—

the burden of proof to the prosecution in a criminal -

action, the prosecution must discharge that burden ot
(: proof beyond a reascnable doubt,.™




Mr. Joseph B. Harvey 2 May 24, 1966

Thus, it could be argued that we will have to prove the
voluntariness of a confession to the satisfaction of a
judge "beyond a reascnable doubt.Y

I am enclosing herewith a memorandum grepared by this office
which indicates the reasons why we believe such a view is
unsound. We would suggest that this matter might be further
clarified by the Law Revision Commission in order that the
present uncertainty surrounding the effect of the Evidence Code
in this regard be dispelled.

We would appreciate any consideration that the Law Revision
Commission may give to this matter, and if this office can be

;ﬁ any help in this regard, please do not hesitate to let me
oW. |

Sincerely,

EVELLE J. YOUNGER
District Attorney

BY oy B, Somdlbon

HARRY B. SONDHEIM
Beputy District Attorney
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COUNTY OF LOS ANGELES
OFFICE OF THE DISTRICT ATTORNEY

GO0 HALL OF JUSTICE
LOS ANGELES, CALIFORNIA SOG12

EVELLE J. YOUNGER, DIsTRICT ATTLRNEY Jo MILLER LEAYY. CHIER, TRIALE DIVISION
HARGLD L ACKERMAN, CHIEF DEPUTY ALLAN M., MCCURDY, chier,
May 24, 1966

LYHN D. COMPTGOHM, ASSISTANT DISYRICT ATYSRNET BRANCH ARD AREA OFFICES DIVISION
JGSEPH L. CARR, cHIES,
COMPLAINT AND CITY PRELIMINARY DIVISION

HARRY WOOD, CHIEF, APPELLATE DIVISION
A B NATHARSON, CHIEF, MAJOR ERAUD DIVISION
JUNE SHERWOOD, FELD BEPUTY

Mr. Joseph B. Harvey

Assistant Executive Secretary
California Law Revision Commissicn
30 Crothers Hall

Stanford, California 94305

Dear Mr. Harvey:

During the District Attorneys' Institute held in Los Angeles

on February 3, 1966, I spoke to you with regard to the quantum
of proof necessary to establish that a confession was made
freely and voluntarily, or to establish that the BEscobedo-Dorado
rules have not been violated. As I indicated to you it is the
position of this office that the quantum of preoof required is
not "beyond a reasonable doubt,” Apparently you were in agree-
ment, '

However, after reviewing the Evidence Code, this office is
concerned that an argument might be made that under the Evidence
Code the prosecution is given the burden of establishing such
matlers beyond a reasonable doubt.

According to the comment to Section 405 of the new Evidence
Code:

"Under the Evidence Code, however, the court is
required to withhold a confession from the jury
unless the court is persuaded that the confession
was made freely and voluntarily,™

No indication is given in that comment a5 to the degree of
persuasion that is required and there is nothing which
explicitly seems to indicate the degree of proof, However,
the comment to Section 501 of Lhe Bvidence Code states that
that section:

". . . makes it clear that, when a statute assigns -
the burden of proof to the prosecution in & criminal
action, the prosecuticn must discharge that burden ot
proof beyond a reasonable doubt,¥




Mr, Joseph B. Harvey 2 May 24, 1966

Thus, it could be argued that we will have to prove the
voluntariness of a confession to the satisfaction of a
judge "beyond a reascnable doubt.¥

I am enclosing herewith a memorandum prepared by this office
which indicates the reasons why we believe such a view is
unsound. We would suggest that this matter might be further
clarified by the Law Revision Commission in order that the
present uncertainty surrounding the effect of the Evidence Code
in this regard be dispelled.

We would appreciate any comsideration that the Law Revision
Commission may give to this matter, and if this office can be
of any help in this regard, please do not hesitate to let me
know. ‘

Sincerely,

EVELLE J. YOUNGER
Pistrict Attorney

By ?Awqui.SQmAWL;ﬂ

HAERY B. SONDHEIM
Deputy District Attorney

resg
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DEGREE OF PROOF REQUIRED IN ORDER FOR STATEMENTS
OF DEFENDANT TO BE ADMITTED FOR CONSIDERATION BY A JURY

This memorandum reviews the degree of proof required in the
pmgedure;?gsga'gligggda:g !;ew lork :1;{1 a:mrﬂﬁ;gst}dﬁz c

'0 andy ﬁE s ?. g! ;s! | XX 3
72,%.!.3‘ 2d 838, These procedurses are described in an
attachment to the lestter of Judge Rittenband dated July 6, 1965
and addressed to Judge Chantry. The conclusions reached herein
may be stated as follows:

1. Kothang stated in n v. Dennoc compels the re-
t that the voluntariness of a statement be found
- a reascntable doubt"” before it is submitted to the Jury
during the trial, as is the procedure in New York;

2. In California, it would appear proper to require a
degres of proof which is less than "beyond a reasonzble doubt"
before a statement is admitted. '

X
JACKSON V. DENNO
A majority of the Court in Js Y, y 378 U.5. 368 held

that before a statement may be s t t0 a Jury whieh is con-
aid.lerng the i;z:;ilt or :lnnouncaﬂof 8 dstoudmg.. ;.hsre must 3 a
preliminary uwiry separate and apart from the hearing on the
gullt or innocence which leads to a reliasble and clear-gut de-
termmination of the voluntariness of the statement, imcluding the
resolution of disputed facts upom which thes voluntariness issuve
®may dcggzd.d The op}.nion g:l'ithe cgiur:d gzives no tﬁx:%dance mc;:cr
as to t degree of proof is requir wuring proce -
fore the statement is admissible. As stated by Justice Black in
his dissenting and concwrring opinion: '

"Another disadvantage to the defendsnat under the Court's
new rule is the fallure to say anything about the burden
o provimg voluntariness. The New York rule does now sand
gpparently always has put on the State the burden of con~
vincing the Jury beyond a reasonable doubt that a confes~
sion is volumtary. Seed§§g;g v. New + supra, 346 U.S.,
&t 173 and n. 17, 73 S.Ct., at 1087 Y. Ialgﬁzgggi,
297 N.¥. 226, 229, 78 K.E. 2d 485, « The Court has not
said that its new constitutional rule, which requires the
Sudge to decide woluntariness, alsc imposes on the State
the burden of ?roving this fact beyond a reasonable doubt.
Does the Court's new rule allow the Judge to decide vol-
untariness merely on a pregonderancm of the avidence?

If so, this is a distinct disadvantage %o the defendant.

In fashioning its new copatitutional rtle, the Court should
not leave this important questiom in doubt.” 378 U.S. at
404-405; 84 S.Ct. at 1795-1796.




Thus, at the prasent time the degree of proof would appear to
be en open question and each state, subject t¢ possible limit-
ations imposed by the United States Supreme Court, pursusnt to
constitutional prerequisites, should be free to adopt its own
standards of degree cof proof im accordance with its own approp-
riate procedures and law.

-
THE NEW YORK RULE

The degree of proof required in New York before a statement can
be considered the trial jJury, as is stated in the attachment
te Judge Rittenband's lettsr, is "beyond a reasomable doubt."

Thiz degree of proof, however, is the degree of proof which was

required in New York even prier to %ﬂ as is noted
in thg q?'tat;'i_onkfrg .:duat ce Black;d set v;; Conse~
vently, New Yor opting procedures pursuant %ﬁm \L
_mn%, s;mrely com’:inuod to perretuate a pre-existing burden of
proof. :

It should be noted that the burden of proof existing prior to
%&!.EL:E v. Denno in some Jurisdictions other than New York be-
a statement would be deemed admisaible for consideration
by & trial jury was not as onercus as that frovidcd under the
New York rule.” Thus, in ;ﬁ% v. Sgott, (1963) X9 I11. 2d 97,
193 K.E. 24 814 it was he t upon preliminary inquiry into
the voluntary nature of a confession, the question of its
competency is for the trial court; and in making its decision,
that court is not required to be comvinced of its voluntary
nature beyond a reasonable doubt. Similarly, in Arkansaa, it
is not uired that the judge, upon a prulIlinary ing » be
mﬂnczqmnd a reascnable doubt that a statement nam ﬁ..z

and volumt made. See: A % 1%
J{.ggié?‘?z S.W. gd 320, @‘; Y. §tﬁ, Ezs ATk, 335 133133. 801
11X
THE LAW IN CALIFORNIA

In California the degres of proof required befors a statement
can bs heard by the jury has not been adequat;li considered in
the reported cases. GCenarally, such cases me indicate that
the initial determination is 2 matter of discretion for the
triel court, and the trial court's discretion will mot be over-
turned unless, as & matter of law, the statement should have
been held to have been inadmissible, Thus, for example, in

v. Mahaffey, 32 Cal. 2d 535 (1948) the court stated
as follows:




iy ;EB ut \}&;thar & confesdion :tatzf that cha:;ctt:r
voluntary | is a preliminary ¢uestion addreas
the trisl comrt . . . and a cgnaidarable messure of
discretion muat be allowed that cowrt in det
it . . . .7 (32 Cal, 24 at 548; citations omitted)

Howaver, it would appear that the degres of £ appropriate
to the admisaibility of a confession should g: no difgmt from
the degres of proof relating to the admisaibility of other evi-
dence whose competency the trial cowrt wust paas upon. Penal
Code Section 1102 atates as followa:

"The rules of evidence in civil actions are applicable
also to eriminal actions, except as otherwise provided
in this coda."

¥hile the rules set forth in the reported cases relating to

the admissibility of evidence in eivil cases are also wnenlight-
ening since us ¥ it i3 merely zaid to be & matter of so
discretion without any sxplanation of the de of proof ra-
quired, 1t would certainly be true that the degree of proof
need not be beyond & reasomsble doubt, Thus, since there is
nothing contained in the Penal Code which provides otherwise

{as is uired in Penal Code Section 1102), the d of proof
required for the admissibility of a statement should be less
than beyond a reasonable doubt,

Indeed, it should be noted that in comparable situations proof
beyond a reasonsble doubt has not been uired in criminsgl
cases, As atated in P Y. M%g 9 Cal. 2¢ 730, 742
(19#‘?5; "The quantux of evidence, t is ;:fl_z_ggg to a fact
in issue, does not enter into the question of its admissibility?
(Emphasis im original.} Thus, recently the California Supreme
Court stated that dwring the trisl on the issue of guilt, "the
Jury must only be comvinced that it is more probable than met
that the defendant committed other crimes before it may conw-
sider them.™ m;ghv. Polk, 62 A.C. 951, 963 (1965). Becauss
of policy reascns, the court went on to then creats what it
deemed to be an exception to the normal rule relating to the
trial on the issue of pemalty in thst it required the hwry on
the issue of penalty to be convinced beyond 2 reasonable doubdt
“?f’ ﬂ:; defendant committed other crimes before it might cone-
sider them.

There would appear to be no policy reason for requiring proof
beyond a reasonable doubt during the trial on the guilt of the
defendant with reference to the admissibility of a furgzrr.ed
voluntary statement. Indeed, {with one exception) it has often
been held that the doctrine of reasonable doubt only a es to
the guilt of the defendant, snd not to any particular item of

3
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evidence firom which sz determindtion of guilt can be made.
See P 8 V. &%&au%, 1k Cal. 2d 403, 429«430 f1939), quoting
Y. @; « + 347, 190 N.E. 850 {1934} P V. ;
a, 5? Cal. 2d 738 {1947). 'That exception relates to
proof of guilt by means of ¢circoumstantial evidenmce for which
it is required thet sach fact which is eassential to complate
2 chain of circumstences that will establieh defendantfs guilt
nust be proved be & reasonable doubht., P Y. .,
Cal. 2d 218 {1956). This exseption may perhaps be based upon
the inherent distrust of circumstant evidence as distinguished
Irom direct evidence, even tho in Celifornia both are deemed
to be aprropriate means of pro guilt., However, it should be
noted that out-of-cokrt stetements made by a def: t are not
te be tested by the standards rela\;ilzlf Eo clrcumstantial evi~
dence (Pgople v. d, 54 Cal., 2d 621 [19603}, and thus the
policy reasons req of beyond a reascnable doubt in the
case of circumstantial evidence would not appear to apply to
out-of-cowrt statements. :

In short, it may be concluded that the degree of proof required
before & purported voluntary statement can be admitted by the
trial court for consideration by the gury should be a standard
less than "beyond a rsasonable doubt.

Unfortunataly, those few cases which have discussed this issue
appear to have fziled to comsider the general principles set
forth sbove, and, indeed, do mot appear to have even amalysed
or probed the various comsiderations which would appear to be
appropriaste t¢ the formulation of a rule relat to the degree

of procf required. Thus, in P*gﬁg v. Fouts, (1923) 61 Cal.
App. 242, tge court sm;d as followa: !

"Under such circumstances it was the duty of the
trial Jjudge, in the flrst instance, to de ¢ whether
the evidence showed beyond a ressonable doubt that the ~

&
confesaion was frae and volwm P 8 V. 5k
Cal. App. 372 [201 Pae. 955]}???61‘%11;1;.%5-2&.

However, the case relied upon in E%E-‘-s Ve {namely,
P e Y. ¢} did not discuss the annd%%ich was to 5‘
¢ used by the trial court in determining the admissidility of

a2 confession. Indeed, that case merely held that an instruction

to the jury which told the jury that they must find the confes~

sion was freely voluntarily made beyond a reasonsble doubt,

WAS & proper inscruction when comsidered in the contaxt of the

entire instructicon. It should be noted that in the court Lh

does not even hold that the jury must find the confession to be -
free and volumtary beyond & reasonable doubt, because the parties

did not litigate the ;pm{ﬁ;ty of this portion of the imatruction,

sinee the izsue the appe t reised was that the trial cowrt had

erred in stating to the Jury that it had ruled on the question of

b




People ve. -
coumrt that cart

the free and voluntary character of the confeasion of the
appellant, Alsc, Fouts considered the queation of proof
required in a@ggz‘ﬁﬁij.'dé$QPM1ﬂatiﬁn, a judge, while
zlﬂlﬁg referrsd to a Jury ction. us, Egﬁgig v. F

cannot be considered as adeguate authority for the propo on
which it stater and, indeed, v+ Fouts has never been cited
for that proposition in any subsequent case.

Recently, the California Supreme Court stated as follows:

"In other words, trial judges in criminsl cases
should give & dafendant the benefit of any reasonable
doubt when passing on the admissibility of evidencs,

&8 well as in dede its weight.” g V
{1963} 59 Cel. 24 8£1.8, 829, Bechle Mishy

Alshough this gquotation would appear %o indicate that a reason-
able doubt standard mmst be adopted in determining the admissi~
bility of a comfession, it is submitted that in fact the quoted
statemsnt would not appear to be adequate authority in the cone
text of thﬁgégg;é g;ﬁa&nted égaihizigﬁaaeﬁzlf::ogandgm. i:l
e court t a y the tr
in evidence which the defendsnt desired to pro-
duce should not be admitted., Thug, the Supreme Court was indi-
cating in Ve that where the defendant desires %o
produce evidence, %he salbility of such evidence should be
udged by & resscnable doubt rule favoring its admisaihilit{;
does not, however, mean that where the prosecution desires
to introduce evidence, the lnadmissibility of such evidence
showld be ded by & reasonable doubt ¢ favoring its ex=-
cluslon, For the reasons which were stated in the beginning of
Point III of this memorandum, it would appear that the approp-
riste standard when determining the inadnisaibility of & oube
of-court statement ia less than a reasonable doudt rile.

In the sscond edition of the treatise by McBaine entitled
"Californla Bvidence Mamugl™ it is atated:

"A Zinding that a soafession was free¢ and voluntary
muat be pupported by clroumstantisl evidence, evidence
which Justifies the conclualon that it is more probable
that it wae voluntary than that it was involuntary.”
(Section 855, page 290 of that treatise.)

Howevar, probebly for the reasch that none of the cases are
really expliicit on this issus of law, no authority is cited
for this propositicn.

Some snalogous roblems are presented by both the admission
of spontanasous declarations and the saion of dying
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declarations, eimce bhoth of thase are first eonzidarad

the court
of confespions,

then re-considered by the
nfortunataly, here ag &ra is

by
Just as iz true
not much

discussion in the reported cases as %o the deiraa of proof

s+ 8nd the little discuasion which ia
Rppesar to b@ 4 very probiag or conaidered analysis of

does not
the problem involve

In Pgople v. Singh

*If the Jury is not
doubt that the declarant was

a8t the time that he was
theldr verdiot ar;gar&
on the ﬁ%has

& reasonable d

(2920 142

thas thn

ound in the cases

Cal, 457, it was stated as follows:

cﬁﬂ?iﬁﬁﬂd beyond a reasonable
snd bnliav
th L grriving ab
daalaruticns, But 1:
aieg antiafiad beynad
acted under a

sanse of impending dna$h£ thar'&ust then deteraine what

facts, if any, are esta

hed hy his declarations and

pply them accord 10 Cal. 323
cple v, ?9 s ;} AC, E%.
r»:f~ ac H
. 376, £13 09 mﬁ% enca,
aﬁc. 1615 ig2’ Cal. at A
With the axcagtinn of a§§§§¥gg, none of the suthorities
cited in-the tation above st or the prapoaition that the
roof must be beyond a reasonsble doubt., hough Ve
Egggggghgoaa state that the j st be satiafiad a
reagonabie doutt, it in turn relies upon the case of Vs

ofty 145 Cal. 217 {1905} ﬁhich merely stated that

8ho glve a statenent ™no consideration whatsoever unleas
they ars satiasfied that it was mede by the deceased under auuh

sende of im enﬁing ﬁaaﬁh;

145 Cal, at 725,

Thus * ¥a

wit nW:iana on has chang&d the character e

any subsequent case wiaf“

cases., § B
24 860, in which thare

the sentence ralating ﬁa qnnntum or Ereef 5
RO

omack, In any avent, as was true
wattl has never been cited

g the qnantum or cof although
uhaoqnnnt
5’“6@.%:
arn tc be scussion or issue

' which ia required by tha

@ before he pernits a eclaration op tansous
&:gfiratien to bs gaaaidargging th.t . eagonit should

be moted that in
the jury contain ea
was neceasarr for ths Jury to

atruction given %o
ol a8 to what quantum of avidence
find that the statement was a

! even 1f under the language of

de on. In any svent
gé%;iﬁhv. 8 ¢ the jury beyond & reascnable doubt
t the daclaration was maﬁu in sxtremis, thia does not aean
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that the preliminary datermin&ﬁion,by the trial court must be
beyond a reascrnsble doubt. Thus, in e v, s BUpra,
thae court held thst although the jury must be sat ed ohd

& reasonables dcubné the court mwt only bds "reasconably satisfied.*
L4

23 Cal. App. at 37
COHCLUSION

Eeither the cases nor the commnentariss such as law reviews or
treatimes appear to adequately discuss thie problem., Indeed,
the most adequate discussion that has been found was written in
1897 in what may bs considered a relatively obscure treatise
entitled, "Indirect and Collateral Evidence" by John H. Gillett
and states ag follows:

hare are suthorities to the effect that the judge
ahould exelude the confession if he has any reasonable
doubt as to its competency, and that if he admiss it he
should direct the jury not to give it any weight unless
satisfied Leyond a reasonable doubt that it was voluntary.
It i3 belleved, however, that these two grogoaitiona can
not be given unrestricted application, No doubt, the judge
should exciude the confession in cases where the evidence
without confilct generates a reasobable doubt as to whether
the confesaion was voluntary, but, where there is a con-
fiict of evidence on that subject, a Question of fact 1s
presented which may be submitted to the jury. As to the
duty of the Jury, it be sald that 1f the case is one
whera, aftor proof of the %g§gg§1dg;%c%;, the whole ovie
dence against the defendant 1s hls confesaion, he ought
not %o be convicted unleas the evidence shows beyond a
reasonable doubt that it was voluntary. In such a case
a reasonable doubt as to whether the confession should
ve given weight is the equivalent of a reasonable doubt
8 to gullt. But in cases where there is other evidence
which, if %rus, would work a comviction of the defendant,
an instruction that the Jury should disrsgard the con-
fession unless satiafied bsyond a reasonable doubt that
it was voluntary, would be clearly wirong, for it is not
the law that the doctrine of reasonable doubt is to be
applled to each item of testimony. The test question in
such a case is, does a reasonable doubt remain as to the

t of the defendant after all the evidence has besn
amziggggaﬂ?” {Section 120, pages 168-169; footnotes
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Jupe 3, 1966

Br. Berry B. Bonbhels

Depaty Dietrict retoroey :
Coanty of Ios Angeles o
$00 Bl of Justies

Ics Angeles, Culifoenis 20012

Peey Mr. Sondheiny

By peracesl anmlysis of the requireemats of the Evidence Sode
m.mmﬁmmamwmuﬁmnm
adstssibility of @ coafwasion i¢ as follows:

Gestion 115 of the Rvidense Onde states
Proct alwaye reguires groof by & yreponderurce of avidence excopt
vhere the law otherwise wpaeifionlly reauire
m@w%ﬁmﬁft&wwgmfinaMnmu
sahjest ©o Feul (ods Seckion 1096. Dmamsch s Bsotion 501 im the
wwmm%mmmgm@-a%mmm
stated in Beelise 115 ac far s8 oriwined mctious sye conoerned
Bection 115 requives that the w

dogtt. Pemal Qods Section 1096 is cencoread caly with the gnilt op
of the erime chrgsd. It ia 2ot concezeed wizh other lssues sich as
the admiseibility of avidence. The pyeswmption is of inocence of the
eharged crise, aot of the Lovoluntery mature of & coufession, the
legulity of & sepsch, the weveilebliity of hearsay declazants, the

he des at, ete. Insakeich a8 Penal Code Bectlon 1066
&smmmmmzﬁwimmgmmnmrm
msmemmwmmuaMmemW)
msmmwmwmmmmumm
84 o the guantum of proof of sdmiseibility thet mast Be shown under
Bection 405, Taarefore, the burden of the prosecution must bear
on any factual iseue under flection 405 (vhere it has the burdan) is

the wurder of proof by o preponderance of the evidence.
f V/
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B, Bevzy B Sondimin T B Bane 3, 1966

g eheTa maﬁigm sppanGe upon the sooge of Peral (ode Section 1096,
et Beotion D6 ts conodued culy with the eimmawmte of gailts and not
widh olber insuua et bove oething to &0 with il or immocenoe Lo
evidendl frem the lengwade of Seatlon 1026 itealf. It 1s also ovident
from the (allfornis eee whild: bave st regulired proof bDeyond a resson-
sole douht on b ovariaty of lowmees thal do not o to guilt or innooence.
Bep Wiltkls, Guliferais Bridenss § 57 (1958). Hote partionlarly the dis-
masion in Peuslo v, Mofill, 10 tal. App.2d 358, Si .28 b33 {1935).

mmm%%mmw@mmmmﬁﬂ&tmm
used “ine” in Gecticn 13Y sud aot "stelnie.” ‘Thigefore, it is possidle to
¢ thet dealeiovml Jew i Coliformia regnires that the trisl Juldge e .
ednd of % mm&mw ef & eoufaseicn beyond » ressoumble doubt.
m% m@h b sygveisat puet be predioated on the decisiomsl law 1ia California,
mmt&i&waﬁ%&ﬁvﬁm%ﬁm& The state of the existing
Mﬁm isw is wall dlocusend in the sowornadum eiteched to your letter.
ot memorandon sesdat to ovarlook, howsenr, the uantam of the proof re-
wmoﬁk@zimmwmmm i Jodgs vho must decide
this lesue shoudd be eseye of the fact Simt It ie indistinguishable in
peineiple from 2 guestion of admiseibthlicy tkat turps on the legeliity or
Bisgnlity of o arrest. In both imtances & questicn of admissibility
iwolving & mmm&m is imveived, In both inatances the fuctuml
ﬁm&fammmﬂmmumwmme logislly, the
ﬁmmﬁmmmmm Althoust: T mven't thoroughly
recoerched the melier, 14 appesrs from the 1little I have dome, hovever, that
%h&mﬁ.gmmmm sxpiieit on the gusatum of proof required in illegel
sekreh okess e oy amk in confession capes. Freguent vse of the temm
“dleeretien” apprare. Severtleltss, tie clandards of proo? on this and
other Leoues Gri mwmmm sheild be thoroughly explored. Whis
wnild lncdode exoaplicns %ﬂ privileges fxvilpd by the delendant, quelifion-
tiuan of emperts, pracl of writing exsapinrs, ©id.

Pwy lmpowteyt peweatlon, of courss, iz viether the Inv Revialom Ocowe
mission sbouid elarify <be metter, ¥ wiil ring the mbtter to the attention
of the Cosadcalon if you oo dsaive. Xt you showid Le sware thet the
résmit of opemling the Batter up mAy well be timt the jav vill be revised to
maks 1% cleay mﬁ Wf W & ressanbis doubd is required. In deciding
%mmmmﬁmkﬁskm% (e will declde vhat goes
the stafute so metler wiat the Sommisslcss recosnnds) snd with the coliyts,
ot e lowm L yoo want the Commisaicn 1o considsy the mmtter, and 4if you
de, I will pyesens the probliem to the Soemiseion.

hﬁwms

E

Foseph B. Hervey
Arsistant Evecutive Secretary

T v
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COUNTY OF LOS ANGELES
OFFICE OF THE' DISTRICT ATTORNEY

800 HALL OF SUBTICE
LOS ANGELES. CALIFORNIA 90012

EVELLE 1 YOUNGER, DISTRICT ATTORNEY J- une 30 ¥ 1966 J. MILLER LEAYY. CHIEF, TRIALS DIVISION
HARQLE J. ACKERMAN. CHIEF DEPUTY ALLAN H. MSCURDY, oHEF,
LYNN D. COMPTON, ASSIGTANT DISTRICT ATTGRREY BRANCH ARD ARES OFFICES DIVIBION

JOSEPM L. CARR, ciEr,
COMPLAINT ARD CITY PRELIMINARY DIVISION |

HARRY WOOLD, GMIEF, APPELLATE DIVISION
A B, NATHANBON, CHIEF, MAJOR FRAUD DIVISION
JUNE SHERWOQOD, FIELD DEPUTY

Mr, Joseph B. Harvey

Assistant Executive Secretary
California Law Revision Commission
30 Crothers Hall -
Stanford, California 94305 S

Dear Mr. Harvey:

After reviewing our correspondence regarding the
problem that I have previously posed to you, namely
the burden of proof which must be sustained by the
prosecutlion in order that a confession be admissible,
I have concluded that this matter should be brought
to the attention of the Law Revision Commission for
(:? further clarification. I certainly believe that the
' only correct standard which could be adcpted is that
we mist sustaln the burden by the preponderance of the
evidence, but if the law is to be otherwise, the prose-
- cution should be made aware of this as soon as possible
instead of leaving the matter unresolved and subject
to further litigation.

Thank you for bringing this matter to the atitention of
the Commission. If I can be of any help in this regard,
please do not hesitate to let me know.

Very truly yours,

EVELLE J. YOUNGER
District Attorney

By M’Bm
HARRY B. SONDHEIM
Deputy District Attorney:

vh
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{ San Di
s g/ ROBERT J. STAHL, JK.
CE}MEK Effy O & A3 legﬁ Assistant District Attormey
- ROBERT L.. THOMAS
OFFICE OF Chief Deputy District
| o “ e ” Attomey
DISTRICT ATTORNEY o
COUTRTHOUAE Chiaf Investigator

SAN DEGQ, CALIFORNIA 42112

June 17, 1066

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, California S4305

Dear Mr. DeMoully:
Thank you for your letter of May 31, 1966,

I do not believe Sections 10850 and 11478 of the Welfare and
Institutions Code, elther together or separately, provide a clear
answer to whether communications between a district attorney and
é&n applicant for or recipient of aid to needy children are confi-~
dentlal. These Sections appear to be directed %o the conf'iden-
t1ality of Information received by a district attorney from other
agencies as dlstingulshed from information received by a district
attorney directly from the applilcant or recipient--~and it is the
latter communication which is our concern.

And, as I explained to the Commission, our concern is not restricted
to communications between z district attorney and a private citizen
concerning possible vielations of Section 270 of the Penal Code
but, instead, is directed to the confidentiality of communications
between law enforcement officers and private citizens concerning
the commission of publiic offenses, generally. We are, therefore,

- Interested in pursuing the suggestion made durding the Commission
meeting that Section 1040 of the Evidence Code be amended to pro-
vide that when a public officer invokes his privilege in a court,
the presumption is that the public interest would suffer by the
disclosure of the particular information scught and that the court
must find that the public interest in seelng that justice be done
in a particular case clearly outweighs the public¢ interest in the
secrecy of the information. :

I understand and respect your views in this natter. Indeed, I
appreclated your having expressed them during the Commission
meeting as, by having both sldes expressed, I believe the Commis-
silon was provided with a better opportunity to study all aspects
of the gquestlons presented.



Mr. John DeMoulily . June 6, 1966

T ops

The significant fact iz that but for the agreesent to keep
things confidential, the reveiation would not have been made,
therefore, such a rule would not suppress otherwise available
evidence. This is the philosophy of Murphy v. Waterfront
Commission, 378 0. 8. 52, 79,

Sincerely,

%ﬂ.ww

OMK: jg
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Bistrict Court of Appenl
State of Calttormia
Stute Builbing, Low Jngeles

®ito M. B
Fustics

June 6, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commigsion
Room 30, Crothers Hall

Stanford University

Stanford, California 93405

Dear John:

Thank you for your letter of June 3 about Simrin
v. Simrin, 233 Cal. App. 2d 90.

Of course, it is difficult ro tell whether Simrin
purports to create a new privile%e or merely says that In
this particular instance it is all right to enforce a con-
tract to suppress evidence. The writer of the note in 13
U.C.L.A. Law Review 178 seemed to think that it created a
Privilege and that section 911 of the Evidence Code killed

L]

Personally, I think that the suggestion that the
rule of Simrin might be preserved by way of expanding the
provisions of section 1152 of the Evidence Code is worthwhile.
After all the court in Simrin relied upon the analogy to
"statements that are made In offer of compromise and to avoid
or settle litigation." Without trying to draft s section,
it seems to me, that it should provide that where a husband
and wife, for the purpose of preserving a marriage which is
on the rocks, repose confidences in a third person who is
mutually chosen by them to help patch things up and where
they expressly agree that their communications to him would
be confidential, then either of the parties wmay properly
object to any statements made by either to such third person,

Personally, I do not believe that it should make
mich difference whether the third person is a doctor, a
marriage counselor, a priest, a rabbi or friend of the family.
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UMIWERSITY &F CALIFORNIA
HASTINGS COLLEGE OF THE LAW

108 McALLISTER $TREET
SAN FRANCISCG, CALIPORNIA 84108

5. WARREN MADEN Fabruary 14, 1966

Mr. John H. DeMoully

Executlve Seeretary

The Californla law Revigions Cormmission
Room 30, Strothers Hall

Stanford, California

Dear Mr, DeMoully:

This letter is in response to your letter
of January 2, 1966,

1. I agree with the suggestion of praragraph 1
of your letter. You have no doubt seen the case of
reople v. Gats, 48 Cal., Ren. 579, HNevertheless I
think it would be prudent to anticipate the extension
of the Jackson v. Denno philosophy. Your proposed rule
would be definite and easy for a trial court to follow,
angd such repstition of testimony as it would involve
would be worth what 1t would cost,

2., I agree with what i1g propoged in pardgraph 2
of your letter,

3. I agree wilth the propgosal $c add the two
new sectlons dlscussed in paragraphs 4, © ané & of
your letter, and with the classifications which you
would assign to the new rregunptions.

With regard to all of the presumptions
affecting the burden of vrogueing evldence, I foresgee
that trial judges will have d1fficulty in framing
instructiong advising the Jury that inferenceg whieh
may oe drawn from the evidence which gave rise to the
presumption should be weighed against the contrary
eviderice. The problem is a subtle one and I think
that to leave all the trial judpes at large to compose
thelr cwn instructions will produce zn intolerable
amount of appellate litigation. Would it not be well
for the Commlssion to write cmne or some Instruetions
which would, by the authority of the code, be free of
error?



My, DeMoull Feb. 14, 19656
page two

5. I agree wlth what is proposed in paragrsph
7 of your letter.

&. T agree with what is propossd in paragraph
8 of your letter,

T. I would amend section 1017 of the code in
the way suggested in paragrapn 9 of your letter.

. I think the propezed amendment of seetion
1201 of the code 1s desirable,

9. 1 agree with the proposzd amendments of

pe

sections 1063 and 1i27 of the Penal Jode,

1G., I have no useful opinion as to whether or
not the propeged changes should be presented to the
budget sesslon of the leglslature.

Yours truly,

Brafegzor of law
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206 (Evid. Code Revision)
RES IPSA LOQUITUR: THE INFERENCE OF NEGLIGENCE
PRESUMPTION DISPELLED '

Note: . Under existing—Califéfniaglawithe doatrine of
res lpsa loguiturzagpearsrtaffunatianyasfan Evidence Code
presumpti0n*affe§tiﬁg;thgjburden,of.praduciﬁg‘evidence,and S
this-1nstructich;an&-InstructQin206,1‘(New}"hava'haen”&rafted -
bn_thexasaumptiqn«ﬁﬁat'tha.doctrine'w;llﬂha.as:claSSifiad ' '

* either by amendment to the Evidence Code: or b Judiﬁia;fdgeisidn,;",ﬂ

.. Preated &s a presumption afféeting the burden of producling
‘evidence {Evidence Code § 604), the présumpbion:of negligence °
arising from tne;esﬁﬁﬁlxahmﬂntfﬁf'ﬁhe-can@;tianal-facts*vaniShes R
- where there 1$.gvidgnce,sufﬁi&iantgto‘susté&n~a'f1ndiag'bf the :

nonexiatence of defendant's negligence. However, an inference . /-
of defendant's negligence may still be drawn from the condl- - =
tional facts upon which the res ipsa loquitur doctrine is based. ~ -

This form is to be used,where*the;pr¢3umption,af_dafehdant'a .
" negligence ;s_no4lbﬁger'opéraﬁive,beaauae'a: contrary evidence
wut where an inference of defendant's negligence may still be .
" drawn from the conditional fagts. S o :
This form is to he used alone only: where the eonditional
facts are establishéd by uneontpadicteﬂ-evidenﬁe‘ar admission.
Where the.coqditiopalafadts,aranin.qisgute,;ﬁhis_inatguctiﬁnl
mnst.be-preceded‘bnyOG—A(Revised)Fbr;2Q§&B'(Hevised},'Qr both,
depending upon the facts. - - S . : I

‘ " .




- From the happening of the accident involved in this caee,
an inference may be drawn tha a proximate ‘cause of the eccurrence
was some negligent conduct on the part of the defendant i |

If you draw such inference of defenﬂant s negligence tnen,
unlees there 13 contrary evidence sufficient to meet cr'balance
it, you wiil fingd in accordance with the inference.

In order tc-meet or balance auch an 1nference ef negligence,"
the evidence nust ehow either {1) a derinite cauee for the
accidentrnet attrihuteble to any- negligence of defendant, cr |
(2) such care by defendant thet leade you to conclude that the.
eccident did net happen becanse cf defendant'e 1eck of care but
was due tc some etner cause, . althcugh the exect eause may be |
unknown. If there is such sufficient ccntrery evidence you
shall not rind merely from the happening of the accident that

'a proximate cause of'the occurrence WaS eome negligent conduct

- on the part of the defendant




T .:&.Wa- - . Wﬁm.;mr-nu& A e

Minutes 1/12/66
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206.1 (nvid Code New)
RES IPSR LOQUITUR: THE PRESUN?TION OF NEGLIGENCE
NO EVIBENCE DISPELLING PRESUMPTION j s

Note. This form is to ve used alone cnly where it
is established either by uncontradicted evidence or
admission that the facts exist which give rise to the
res ipsa loquitur doctrine and where there 1s no evidence
sufficient to sustain a finding of the nonexistence of
defandant's negligence.- S

§ Where the existence of ‘the facts which give ‘rise.
to the res ipsa loquitur is in issué but ‘there 18 no
evidence Bufficient to sustain a finding of the non-

. existence of: defendant'a negligence, this instruction
must be preceded by 206-A (Revised) or 206-B (Revised),
or bcth, depending on the facts in:iispute. - -

Ybu will find from the happening of the aceident
‘involved in this ease that a proximate cause of the

occurrence'was some-negligent conduct on the part of

the defendant.
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206-A. (Revised)

Introduction to 206: Conditions to be Met Before
the Doctrine may be Applied

Note: This instruction and 206 must be modified 3£ more than
ene defendant is involved. Thia instruction shouid Precede
No. 206 (Revised) when there is a questicn whether the facts
exist which give rise to the res ipsa loguitur doctrine. Sea
Kite v, Coastal il Co., 162 Cal.App.2d 336, 328 P.2d 45 Ray-
ner v, Ramirez, 169 Cal.App.2d 872, 324 P.2d 83; Borenkraut
v. Whitten, 56 Cal2d 538, 15 Cal.Rpir. 635, 364 P.2d 467;
- Guerrero v. Brown's Lumber Co., 196 Cal. Apn.24 530, 16 Cal.
 Rptr, 628; Mchoney v. Hercules Powder Co., 221 A.CA. 436,
34 CalRpir. 468. In malpractice cases use new instruction
214~W rather than this form. See Seneris v. Haas, 45 Cai.2d
. 811, 281 P.3d 9185, B3 ALRZG 124; Salgo v. Leland Stanford,
Jr., University Board of Trustees, 154 Cal.App2d 660, 317
P24 170, ) ) . :

This form is adspied to o situstion where the jury must de-
- termine whether all of the conditions for res ipsa loguitur
are present. If one or twe of these conditions exist as a mat~
- ter of law they should be omitted from the instruction,
©Include brackeied portion in third paragraph when thers is
. evidence that the instrumentality which caused the injury:
- Was out of defendant's control for & time prior to the acel
dent, and during that time was under the contro! of other
. persons,- See Burr v, Sherwin-Williama Co., 42 Cnl23 682,
268 P.3d 1041; Trust v, Arden Farms Co, 66 ChiSd 217,
324 P.2d 583, 81 A.L.R.2d4 382; Tallerico v. Labor Temple
. Asa'n, 181 CaL.App.2d 15, 4 Cal.Rptr. 880, '
- As to the meaning of exclusive eontrol, sce Owens v. White
" Memorial  Hospital, 138 Cal.App.2d 634, G40, 292 P.2d 288,
~292; Poulson v, Charlton, 224 A.C.A. 868, 36 CalRptr. 347.
As to what constitutes action or contribution by plalntif ;
which precludes his reliance on the doctrine, see Guerrers v,
‘Westgate Lumber Co., 164 Csl.App2d 612, 331 P.2d 107
This must not be confused with contributory negligence.
. Shahinian v. McCormick, 59 Cal.2d 564, 30 Cal.Rptr. 521, 381
. P.2d 377; Gillespie v, Chevy Chose Golf Club, 187 Cal.Apn.2d
52, 9 CalRptr. 437; Dunn v. Vogel Chevrolet, 168 Cal. App.2d
117, 836 P.2d 492, ' - , |

T ese———ptmt——

One of the queétioxis'for you to dcc?de in this case is wheth-
er the accident [injury] involved occurred under the: follow-

~ ing conditions:

- First, that it is'ihg kind o-_f' aceident [injﬁ,ry]'wh?éh_or(li- ‘
narily does not occuir in the absence of someone’s negligence;
_ Second, that it was cansed by an agency or instrumentality
in the exclusive control of the defendant [originally, an
which ‘was not mishandled or otherwise changed after di-

fendant relinquished control}; an 7
Third, that the accident [injury] was not due to any vol-

~ ‘untary action or contribution on the part of the plaintilfF.

If, and only in the event that you should find all these con-
ditions to exist, you are instructed as fnlirows.]

.




206-B. {Revised)

Introduction to 206 When Accident and/or
' Injury Denied

Note: This instruction should precede No. 206 (Revised)
when there is a guestion whether the aileged accident ocenr-
red (2. g, Hardin v. Ban Jose City Lines, Inc., 41 Cal2d 432,
26¢ P.2d 63. McMillen v. Southern Pacific Co., iiﬁ Cat.App.2d -
216, 303 P.2d 788), or, if the accident occurred, whether plain-
tilf was injured thereby. .

B thttff claims there was ai, 1c€1dental aceurrenec; ; de-
“fendant’ denies it. - If, and only in the event you should
© find that as élaimed by plaintiff, there was an accidental oc-
currence” [and plaintilf was injured thereby], then [you
are instructed as follows:] * it will bie your further duty
to determine whether the accident linjury] involved oc-
curred under the following conditions:

Tirst, that it is the kind of accident. {nunry] which ords-
narily does not octur in the ahscncc of someone s negh—
“'CHCC , . : .

Sccoml that it was causcd by an nfrcncy or inistrumen-
tality in the exclisive control of the defendant [originally,
- and which was nof. mishandlcd or otherwise changed after
“defendant rchrqmshed control] ; and

Third, that the qccldcnt [injury} was’ nﬂt due to any '
‘voluntary action or contributmn on the part of the plam— .
tiff. _ .

If, ;md only in the evént that you should ﬁud all thcse
coumtxons to cmst, you. are mstructed as fol!ows. ‘

=1t the three clussie emditiona for apphcatmn of the res
:psa loquitur doctrine are established as s matter of law, the
" court should orait the bolance of this instruction an-:l proceed
to give 206 {Revmed) at tlns pomt, -

Fa




Memo 66-39
EXHIBIT VI
REVIBED COMMENT TO SECTION 646

SBC. 6. Beotion 646, 1s added to the Evidence Code, %o r;adt

646, The judicial doctrine of res ipsa loguitur is a presumption
affecting the burden of producing evidence, If the facts that give
rise to the presumption ere found or otherwise established in the
action and the party sgainst whom the presumption opsrates intreduces
evidence which would support & finding that he vae not negligent, the
court may, and on request shall, instruct the Jury as t¢ any inference
that it may draw from the facts so found or established.

Comment. Bection 646 iz designed to clarify the manner in which the
doctrine of res ipsa loguitur functions under the provisions of the Fvidence
Lode relating to presumptions.

The dootrine of res ipsa logquitur, as developed by the California
courts, is applicable in actions to recover dsmages for pegligence when
the plaintiff establishes three conditionsi

{1) [T]he accident must be of & kind which ordimarily

does not gecur in the absence of samecne's negligence; (2)

it mst be ceuced by an agency or instrupentality within the

exelusive eontrol of the defendant; {3) it must not bave been

due to any voluntary action or cortritution on the part of the

intiff, [Ybarra v. Spangard, 25 Cal.2d 486, 489, 154 r.2d
- (19hk). ]

Bection 646 provides that the doctrine of res ipsa loquitur is &
presumpiion affecting the burden of producing evidence, Therefore, when
the plaintiff has established the three conditions that give rise to the
doctrine, the Jury is required to find the defendant negligent unless he
comes forward with evidence that would support a finding that he exercised
due care. EVIDENCE CODE § 60k, Under the California cases such evidence
mist show sither a specific cause for the accident for which the defendant

ol
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was not responsible or that the defendant exercised due care in all

respects wherein his fallure to do so could have caused the aceident.

See, e.g., Dierman v. Providence Hospital, 31 Cal.2d 290, 295, 188 p.2d
12 (1947). 1If evidence is produced that would support a finding that the
defendant exercised due care, the presumptive effect of the doctrine
vanishes. However, the Jury mey still be able to draw an inference of
negligence from the facts that gave rise to the presumption. See EVIDENCE
CODE § 604 and the Comuent thereto. In rare cases, the defendant may
produce such conclusive evidence that the inference of negligence is die-
relled as a matter of law. See, e. 29 leonard v, Watsonville Commnity

Hoepital, 47 Cal.2d 509, 305 P.2d 36 {1956). But, except in such & case,
the facts giving rise to the doctrine will support an inferance of negli-
gence even alter its presumptive effect has disappeared.

To assist the jury in the performance of its fact-finding funotion,
the court may instruct that the facts that give rise to res ipsa logquitur
are themselves circumstential evidence of the defendant's negligence
from which the jury can infer that he failed to exercise due care, Section
646 requires the court to give such an instruction vhen a party so requests.
Whether the jury should draw the inference will depend on whether the jury
belleves that the probative force of the circumstantial and other evidence
of the defendant's negligence exceeds the probative force of the contrary
evidence and, therefore, that it is more. likely thar not that the defendant
was negligent.

At times the doctrine of res ipsa loquitur will coincide in a
particular case with another presumption or with awother rule of law that
requires the defendant to discharge the burden of proof on the issue.

-2-
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See Prosser, Res Ipsa Loquitur in California, 37 CALIF, L. KEV, 183 (1949).

In such cases _the defendant will have the burden of procf on issues where
ves ipsa loguitur appears to apply. ‘mt because of the allocation of the
burden of proof to the defendant, the doctrine of res ipsa logquitur will
serve nc functien in the disposifion of the case except tc the extent that
the facts giving riee to the doctrine may constitute evidence tending to
rebut that produced by the party with the burden of proof.
For example, a ballee who has received undamaged goods and returns

damaged gooda bas the burden of woving that the damage was not caused by
his negligence. BSee discussion in Redfoot v. J. T, Jenkins Co., 138 (al.

App.2d 108, 112, 291 P.2¢ 134 (1955), Where the defendant is a bailee,
proof of the elements of res ipsea loguitur in regard to en actident damag-
ing the ‘bgile;l goods while they were in the defendant's possesalon places
the burden of proof on the de.fendant ; not merely the burden of producing
evidence., When the defendant has produced evidence of hie exercise of
care in regard to the balled gooda,' the facts that would gilve riee to

the doctrine of res ipsa loquitur may be welghed against the evidence
produced by the defendant in determining whether it ie more likely than not
that the goods were damaged without fault on the part of the ballee. But
because of the stronger force of the presumption of the bailee's negligence
that arises from the same facfs that Qupport res ipsa logquitur, the pre-
sumption of negligence arising from res ipsa loguitur canhot have any

effect on the proceeding.
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Effect of the failure of the plaintiff to establish sll the pre-

liminary facts that give rise to the presumption. The fact that the

plaintiff fails to establish all of the facts giving rise to the res

ipsa presumption does not necessarily mean that he has not produced
sufficient evidence of negligence to sustain a jury finding in his favor.
The requirements of res ipsa loguitur are merely those that mst be met to
give rise to a compelled conclusion (or presumption) of negligence in

the absence of contrary evidence. An inference of negligence may well

be warranted from all of the evidence in the case even though the plaintiff
fails to establiph all the elements of res ipsa loguitur. See Prosser,

Res Ipse lIoguitur: A Reply to Professor Carpenter, 10 80. CALIF. L. REV.

Lsg (1937). 1In appropriate cases, therefore, the Jury may be insiructed
that even though it does not find that the facts that give rise %o the
presumption have been proved by a preponderance of the evidence, it may
nevertheless find the defendant negligent if it concludes from a considera-

tion of all the evidence that it is more likely than not that the defendant

was negligent. Such an instruction would be appropriate, for example,
in a case where there was evidence of the defendant's negligence apart

from the evidence going to the elements of the res ipsa loguitur doctrine.




Exemples of operation of res ipsa loquitur preswuption

The docirine of res ipsa logquitur may be applicable to a case under
four vayying sets of circumstances, First, the facts giving rise to
the doctrine may be established by the pleadings, by stipulation, or by
uncontradicted evidence and there may be no evidence sufficient to
sustain a finding that the defendant was not negligent. Second, the
facts giving rise to the doctrine may be established by the pleadings, by
stipulation, or by uncontradicted evidence but the defendant may have
produced evidence suffigcient to sustain a finding of his exercise of due
care., Third, the defendant may introduce evidence tending to show the
nonexistence of the essential conditions of the doctrine but without
introducing evidence of his excrcise of due care, Fourth, the defendant
may introduce evidence to contest both the eonditions of the doctrine and
the conelusion of negligence. Set forth below is an explanation of the
manner in which Seeticm- 646 functions $n each of these situations.

{1) Basic facts established as matter of law; no evidence of due care.

If the basic facts that give rise to the presumption are established as a
matter of law (by the pleadings, by stipulation, by uncontradicted evidence),
the presumption requires that the jury find the defendant was negligent unless
and until there is evidence introduced sufficient to sustain a finding that
the accident resulted from some cause other than the defendant's negligence.
When the defendant faile to introduce evidence sufficient to sustain a finding
either that he exercised due care in all possible respects wherein he might
have been negligent or that the ascident resulted from some specific cause
unrelated to his negligence, the court must simply Instruct the jury that it

is required to find that the defendant was negligent.

-5




For example, if a plaintiff automobile passenger sues the driver for
injuries sustained in an accident, the defendant mey determine not to contest
the fact that the accident was of a type that ordinacily does not sccur
unless the driver was negligent. Moreover, the defendant may introduce
no evidence that he exercised due care in the driving of the automobile,
Instead, the defendant may rest his defense solely on the ground that the
plaintiff was a guest and not a paying passenger. In this case, the court
should instruct the jury that it ﬁust assume that the defendant was

negligent, Cf. Phillips v. Woble, 50 Cel.2d 163, 323 P.2d 365 {1958); Piske

v. Wilkie, 67 Cal. App.23 4bo, 154 P.2a 725 (1945).

(2) Besic facts established as matter of law; evidence introduced of

due care. Where the faclts giving rise to the doctrine are established as a

matter of law but the defendant has introduced evidence of his due care,

the presumptive effect of the doctrine vanishes., In most cases, however,

the basic fects will still support an inference of negligence, In this
situation the court mey instruct the jury that it may infer from the
established facts that the defendent was negligent. The court is required

to give such an instruction when requested. The instruction should make it
clear, however, that the jury should draw the inference and find the

defendant negligent only if it believes after weighing the circumstantlal
evidence of negligence together with all of the other evidence 1n the case that
it is more likely then not that the defendant was negligent.

(3) Basic facts contested; no evidence of due care, The defendant

nay attack only the elements of the do¢trine, His purpose in doing so
would be to prevent the application of the doctrine. In this situation,
the court cannot determine whether the doctrine is applicable or not, because
the basic facts that give rige to the doctrine must be determined by the
-
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Jury. Therefore, the court must give an instruction on what has become

known a8 conditiconal res ipsa loguitur. !
Where the basic facts are contested by evidence, but there is no :

evidence of due care, the court should instruct the jury that it finds

that the basic facts have been established by a preponderance of the

evidence, then it must alsc find that the ‘defendant was negligent.

(4) Basic facts contested; evidence introduced of due care. The

defendant may introduce evidence that both attacks the basic facts that
underlie the doctrine of res ipsa loguitur and tends to show that the
accident was not caused by his failure to exercise due care. Because of
the evidence contesting the presumed conclusion of negligence, the
presumptive effect of the doctrine vanishes, and the greatest effect the
doctrine can have in the case is to support an inference of the defendant’s
negligence,

In this situation, the court should instruct the jury that if it finds
that the basic facts have been established by a preponderance of the evidence.
then it may infer from those facts that the accident was caused because the
defendant was negligent. The jury should draw the inference and find the
defendant negligent, however, only if it believes after weighing all of the
evidence that it is more likely than not that the accident actually resulted

because the defendant was negligent.
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SUBSTANCE OF DISCUSSION TO BE ADDED TO ;

PRELIMINARY PORTION OF ERECOMMENDATION

Note: This material will be revised before il is
integrated ints recommendation.

The effect of Section 646 upon the California law is somewhat
uncertain, Prior to the effective date of the Ividence Code, the g
California courts held that the doctrine of res ipsa loguitur was an :
inference, not a presumption. But it was "a special kind of inference”
whose effect was "somewhat akin to that of a presumption,” for if the
facts giving rise to the doctrine were established, the jury was required
to find the defendant negligent unless he produced evidence to rebubt the

inference. Burr v, Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (195L4).

Since the effective date of the Evidence Code (January 1, 1967), it
seems clear that the doctrine has been a presumption, for the effect of the

doctrine as stated in the Sherwin Williams case 1s precisely the effect

of a presuwmption under the Evidence Code when there has been no evidence
jntroduced to overcome the presumed fact. See EVIDENCE CODE §§ 600, 60k, 606
and the Camments thereto.

It has been uncertain, however, whether the doctrine is a presumption
affecting the burden of proof or a presumption affecting the burden of
producing evidence. Prior to the effective date of the Evidence Code, the
doctrine of res ipsa loquitur did not shift the burden of proof. Hardin

v. San Jose City Lines, Inc., U1 Cal.2d 432, 260 P.2d 63 (1953). And to

this extent, it is clear that Section 6U6 is consistent with the previous
law. But the cases considering res ipsa loquitur suggested that the doctrine
requifed the adverse party to come forward with evidence not merely sufficient
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to support a finding in his favor but sufficient to balance the mandatory

inference of negligence. Burr v. Sherwin Villiams Co., U2 Cal.2d 682

268 P.2d 1041 (1954). If this meant merely that the trier of fact was
to follow its usual procedurs in resolving conflicting inferences--that
is, the party with the burden of proof wins on the issue if the inferences
arising from the evidence in his favor preponderate in convincing foree,
but the adverse party wins if they do not--then the Evidence Cade and
Section 646 have mede no substantive change in the law, If this meant,
however, that the trier of fact in some manner was required to weigh the
convincing force of the adverse party's evidence against the legal require-
ment that negligence be found, then the doctrine did not fit within the
presumptions scheme of the Evidence Code, In the absence of a decision,
however, it is impossible to determine how the Evidence Code may have
modified the prior law,

The requirement in Section 646 that, upon request, an instruction de
given on the effect of res ipsa loguitur is consistent with the prior law,

See Bischoff v. Newby's Tire Sexrvice, 166 Cal. App.2d 563, 333 P.2d kb (1958);

36 CAL, JUR.2d, Negligence, § 340, p. 79 (1957).
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EXHIBIT IX

i

comgpt on Sectio.n 569

T:.me did not’ permit U.E to prepare an expa.nded cc:mnent to
th:.s sect;t.on. We w1ll prepare B, supplement to the basic:

memorandm if we are able to prepare the Gormnent prior to

the meeting. |
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april 19, 1455

Iaw Revision Commission
Stanford University
Stenford, California

Gentlemen:

I have followed with intercst tho extensive work the law
Beviclon Comaignion hes done 4n preparing an Evidence Code for
adoption by the State Leginlaturs, It 45 & nwost excellent plece
of work.

I would like o make one suszestion whiceh I hope docs not
.come too late to be called to the attention of *he Legislature,
Wuera Senate Bill 110 and Assenbly Bill 333 have been introduced to
snact the proposed Ividence 2cdo. .

Fropoced section 1152, as the cosment in the Comnmission's
recommendation makos cleaw, s demizncd 4n part to eliminate the
subtle dlstinetlons set fonth n Foonle v, Torster, 56 Cal.2e 257,
&8 to what statements made during SehEloTont nceputiations are
adwissible in evidence agpinst a party and what statements are not,
The proposed secticn would esgntially protest all conduct and
watements wade during nezstistions,

Thizs 15 & highly 4asirable result, iHowever, it seoms %o
ne the preclse lanpuage of section 1152{a) as proposed by the
cemmisaion might well Le conatrucd Yo prevent the sgebion fronm
applying to meny esinent domain cases, Seetlon 1152(a) would make
inadulnsible svidence of cenduct and statements Seneetning con-
promise of liability for past events only. It speaks only of
promises or offers to a person "who f1o3 sustained or claims to have
sustalned loss or daasegae,” '

Hegotistions for sobtlewmint of eoinent domadn proceedings
in many ¢ases ceeur before anyone has sustained any lemlly
compensable danage. In wany cases there is no rvignt Lo lanediabe
posaegsion by the condemmey and in Ny other cases condemnors
with such 2 right have not exercised 1% at the time of settlement
talks. The partles realiy negotinte eoncarning future 1lability.
Thus 1t is quite possible the ccurts would hold that the langnage
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of the subsection 1n ingoplicaklse fo such edlnent domaln proceedings,

Such & holding would e slearly contrary to the aim of the
sosnission and alao, I ink, to the lezislative intent., The very
case which hxn stimulated tois aspoet of the proposed code sectlon
13 a condemnntion case, Peoniae v, Pomataen,

Accordinzly, T sugmest thet the language of section 1152(a)
be altered to retd soaethilng like thio:

"mridenice that o person hag, din comprouise or fron
humltazrisn mobives, furnished or offcred or pronlsed
to furnisa woney or any sther thing, act, oF aervice
to another whan has sustalned or wlll sustain or claoioms
that he haz sustailned or will sustain locs Or docage,
s well an any conduet ox stafenents ande ir
negsbiations thereof, 18 frndnissible to prove his
liahility fov the lozs o diuage or any parh of it"

Il tha cummilssion agroes fthat sosetnling along the lines
aupggested above shouwld be done to pensve wnsertalinty in the
appliceiion of seabisn 1152 to condomabicn cases gonerally, perhaps
it can draw the mtber %o the attenticn of the Legisziature before -
Linal passage of the b43l. |

Wery truly yours 3

CHEANRLES ¢, VAN DEUSEN
CTVDnw

ger Mo, Holloway Jones
Vise Choirasan, State Rasr Coumittee
o3 Condemmation Law and Frocedurs
G Pine Streect
Bun FPrancisceo, Califonnis

bea: MAMacXKillop
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Paople v, lebs
382 48 CACITORNIA EEFORYER

. {2] A collateral gurestion is ruijer] 137
the admission of the coifesgons oo the
fontidational evidente wf the proseciutics
alotie. ‘The confessiots had beea admiltted
ard the Peogic’s came restad hefore fe-
fesdart took the stand as his ows fee
dense witness and gave testinony tea g
ofy the voluntariness of his confesions,
Bt defendant is in no position to com
plain of the arder of proof, firg, brcame
he did not chailenge th relaubility o4 #nn
Poople's fourciational evidence : retond, i
chcted to prevent his arddence as b wh
untariness as part of liw defense rather
than a3 part of the founkational voir divesg
and, third, e mide no abjtction b e
iptruh:ltim into evidenw of his con feme

| The comrt in Jocksem 1eid, K78 TLE. ut
poge 365, 84 S.CL ot pupe 1ML “E s
. both prestiond ao? desirihle that in emts ‘
- 10 b tried Burealter a proper dety rushs -

sions, T stort, thet the Jarors Thearil the
confessions bedote ther heard ok:ferwlaat s
testirnony was mot the dault of fhe Wrens «
dete, bt wak a ciremtmtance of his v,
ranking.

‘We nott, i pussing, that by ind it ting
tiax contesioms inte ewiilnon the [1fal Lantt
didd riot deprive the jury of the right 4y
make the wtimite diteoniination f whetl.
er they ‘were: voluntary, He instrocied the
jary:

“The fatt that the vourt has almignd

inter ewidemce the nibeped confession o

ndristion  of a defendant ders ne
- bind ke juy o actept the oty
. vosclusion,, mnd  the jurp, before 2

Ly take 2 cenfanion or adinisdng

into considemation, rmust for itself g

whether or mot it was a wol tind ey

tonfession or adminion. If fhe juy
conclsde: that a confession or wie
amasion wns not onde wolanharily, it

i the dgty of {le vy o tiitirdy

disregurd the same end sol coomidpr

i for ary purposet

More prodound Questions are ruised by
dedexdant's uecond peint, that he wis en.
tithad to have the Question of valwitaies
heard and determined owlside the presence
of the jury. Jackstn v. Denno ruakes i
clonr that bekore o jusy i pemmritted 40
har a cosfession Me crial jugae mas
detertnine: hat it was piven vohtardy,
amd that all mosstiteionel safeguads hawe
beats met! Tk fors a0t tell us, tuowrpzer,
whither the fomdational evidenze woit
be feard by tie Lourt ortside the presence
of fhe jurr, Usder the Massichwasits
procoiure, wibich Cabiforwia followy [ -
ple v. Goresles, 34 Callld 870, 176 151
P2it 251; People +. Schader, & Ca .M
716, 727, 44 CaiRpte, 141, 401 Pl ad5),
the jury hears the feusdational eviduns
upin which the tricl vanzt makes tho dejor-
mination of tralmiarisess, but it doer not
Bear the ¢enfension wakens and nntl khe

" ter of winmtwriness b made poiwe &

ko adutimdon of the cwrferaion i3 thw

o fory whicd @ mlindvatisge golt of e
nme”
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Clie mn &l Bptr. G

prial jodgehes determined 1B the com-
festion. {9 admiigible, In s fectuote in
Jadwon, 38 U.S. at page 373, 84 5.Cr at
page 1781 the ovurt mid: “Wi nise ng
qmestion dm'e councerning the Nmsache-
setts procedure”  Thus the ot did not
disapgrowe the Massuchoseits and, a for-
tiori, the Cxhifonnia proceduse, hut nsjther
did & specifically or affinmmiively 5pprove
it.

These it nnuch. to be said £ defandant's
conteniion  that  foundationgl  evidence
ghoud be Scard by the judpe sutside the
preserwe of the jury, For ome thing, 23

Jacknon podats e by a foot<ante, BB US,

page 39, Bt 5.C1. page 1787:

“9 % & uynoaccused mmy wdl be
deterred from testifying oo the rol-

- wikariness. issue when the jury is pres-
ent: iecause of his vulaecalility w im- -
peachment by proof of prioz cearic-
taont amd brosd  cross-examimclon,
bih of prhose prejudicial effectn are
faniliae, The fear of sach |mpeach-
el and exttmsivie cross-EramiRatEon
i the presence of the jusy that is to

_Paas on puilt or innocemee as well as

 valluntaciciess sy induce @ deferudant
to remain silent, akthough be iy perbaps
the only sounoe of testimony oo the
Farts underlying the claim of coarcion.
Where this ocours the deraminatos of
vahntarwiesy is made uptn less than
al pf dhe: relevant evidtene”

Additionally, it is quite pessitle vhat in-
fexibiz ailk erente to the Magsachuseths pra-
eedyre mipht result in 2 jury fearing
evidttce pertinent te the guetion of vidk
mtariness bk prejudicial andi nadomis-
dblke 48 o the guestion of guike or -
hocenne. Far cwample, where a e fends
ot g cerged with the comnivdon of
trimes otheir than that for -whidn he iy
being trial, evidence concerming suh other
crinen is ardionvily iasdmisitle. But if
the dufeadhit wrere pramised ltenkncy or
Lamunity ns to the othor chargs s aw
Whieaned to confers, or threttemed with

haviag the degree of the other erime’
Ecrizied, muck svidence would b refen

vazd to e e of voluslasien but not
te the quegion of puilt or Innecenice,

Huweanr & defendiot i et Jeft withe
g & torsuy b proant: hirmself when seck
& choumstisty appeans ommindast, he can
cbriste prejudice to himsed f by naguesting
& Bearing qutsids the presmice af the jury,
Thers @ nthing sowsual abost this pro-
cedary::  maticas, offers of pmof, and
qutstions enneeriieg the admms bility of
evkbence (Peaple v, Gorg, 45 .24 776,
7Bb, 791 P.od 449), sre sdreguentty heard
outide thie presegoe of the jury., As the
defaxlat is coanily the ane who thas rea.
son 0 inject mattery inedirkaide as W
the quetion of guilt, thut bear on the
volerdtariness of kis confersion, he is in a
posgtion te puotect himaclf by sequesting
a feariyg before the judge cuoside the
prescvce ofF the jury.  Siace evidence o
be acidmced to prove imwoluntatiness is
pecufiady widhin the kuowleige aof the
defmdant, it is mot unressondble that the
tuwden rests an ki to regreest tlhal maatters
he regaeds as prejudicial on fiw quesiion
of puailt, fiest L heard omtride fhe presence
of the jusr.  If the trial julige holds the
cocfessian . Hrkuntary, the juwy never
heard sech fonmtlational eridesce On the
ottwen kanll, 3] the sonfeision is admitted,
whethet he will present prejudicial foun-
dational evidende to the jury dor their
determtiaticss 9! volualaiingst, rests with
the delemlant, To reqiire evidence of
valpetarineis, regardhess of s reature, 1o
be darst Begod outtside the oresende of the
jwy in emry ikstauoce wowd doem ume
nenessary Jugliontdon ander dhe Massachu-
setts prooxiore wherein the cuestion of
vohintarioees wltimately Tests willt the ja-
rors, = ddennination they camiot make
withant hearving (he foundational eridenos,

3} ‘The upshos of onr intorpretation of
Jadksen v Vremno I that the $rial judpe
is requited; to. determine That tomtitutionat
reqironalts swveunding the making of
a confessin are proved before he admics
the cosfeision, and that the recond must
refiect dhi determerationn: gt it does apt’
roquire that the court hear the foundu-

tore] ¢viderce nut of the presemce of the
jury wifess dhe defondare: so requests and
airsmymits ks reguest with 3 showing
timt odidenee profiered or t e addiced
i ivad miteitic 2% o the gumbicn of mult
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EXHIBIT XIX

The lasgt time this matter was considered the Commission requested
that the staff provide copies of the original correspondence which
resulted in the inclusion of the amepdment to subdivision (c¢) in
Section 403 the next time this amendment was considered.

Attached is a series of letters that resulted in the inclusion of
the amendment of subdivision (¢) of Section LO3. You will note that
an amendment of subidivision (¢} was suggested by Cormissioner McDonough
in an effort to identify the nature of the sbjection to Secfions 400-h06
voiced by Justice Kaus, dJustice Kaus stated that the amendment appezred to
be desirable, but that his objection was more basic, We spent considerable
time discussing the basic cbjection of Justice Xaus and finally concluded
that no change was needed, We did not further discuss the amendment to
subdivision (¢} that was initially adopted in an effort to meet the
objection voiced by Justice Kaus.

Attached as a part of this exhibit are the following:

(1) A letter from Justice Kaus dated September 28, 1965,

{2) A letter from Commissioner McDonough to Justice Kaus dated
October 19, 1965,

{3) A letter from Justice Kaus dated November 1, 1965.



®tto g1 Kaus
Frrmiing

it AT f ~;§ i
Mhsist Lot of AR

B S’!gm'f?rmg, Eru ,\?\n_g:«.im

Septembar 23, 106%

Stanford Univerasty
Stanford, Californip

Dear John:

mentg on the Bvidence Coda, here are twe aritlctisms
which I believe gre valid. Both desl witn "nrelim.
inary determinations, " sections HO0-B0F ,

The £irst 48 this: I canmot Firnd & goad
Peaon for the provision in section 403 (s} {1} te
e effect that un raguest the Judge must insteaect
the Jury to determine whether tihe prelivinary feact
8xiasts and to disregard she evidernce unloss they find
thet it exists. wWhile thers By be zituations where
it 18 desirable to inatruct separately with rezpeet
to preliminary facts, offhend I cannot ink of a case
where the zame objective 1e not schisved wlther by the
court’s Instructions on the substantive law op Sust
plain cosmon sense. {The only exception to thig
rather aweepin Btatenent might be in a situetion
under seotion 303 (a) (2) such == where thepre may
be doubt at the snd of & witnesa' testimony, whethep
or not he i speaxing from personal knowiadge or
basing what he says on hearsay ., )

Take the glsgsical axample, wentlioned in
your disausaion, of ths contrect 2lilegadly negotiated
for D by D's filegad agent, A, Hers ¥nataver contract
A might have nmade, the Jury ocsnnet find gainet D 1in
the #etion uniess they Pind the prelisinery fact of
agengy to be proved; sonvergely, even if they £ind
thet & was Dig agent, they cazmot hold D unjess ehey
find that A did in rect nagstinte 1%, Joviounly the
eourt wiil neve tu tell thaw aagotly that in its ine-
structions on the subataniive law, Addlitionali
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charges to disrcgerd the evidance of Ageney unlass
they find thet thare wpe a somiruc: and to disregars
the evidenoce &8 to Lihw eaking of w contrect unleas
they find there was amevay, can gLy sonfuae.

Or teke the authenticity of & writing: steye
ing 3o the coatrast flsld, ansums that P Produces An
erder for gooda mmd hes ovidence au’flclent to suotein
8 finding that D sigwd it. D produces evidence that
the aignature I8 2 fargery, Apsuming thet there is no
other bealis for helding I ©o the sontract, here again
the Instructions aw ihe substantive law will cover the
gvidentiary polnt. The court will simply tell the Jury
that 40 D signed tha oder he iz bound to the deal and
that if he 4id not, hoe wins the lawsult, wWhy tell them
to disregard the wrizing?

Aspums & 2ituntlion under 403 {g) {4): the
izsue is the sBate of aing of X, YThers i asvidence
that X aeid: "I am seared of Y." Thoere 18 21s0
gvidence to the offwst that the statsmsnt was meds by
Z, not by X. ¥hy ia 1%t necewsary %o $ell the Jury to¢
diersgard the aisbamont Lf they Tind it was pade hy %29
If they bhave wsough senge to be on & Jury, thsy have
encugh aense ho rerlize’ that ordinerily 17 2 saye that
he is moared of 7, this stotement Shrowss pe light on
Y's etate of wmine., (0F course if Uhe Fect that £
fears Y should, by any shancs, be probativs of ¥ia
gtate of mind - =2 might be the sass, for oxéapls, if
the alleged Tesr wna ceused bY &n aviack by Y en o
and X - 1% ahould oot be dizregarded &b all,)

A I sald before X can concsive of ppocisl
ingtructions belu:x ueeful in 8 zsse undar 403 {8} {2).
I have zsen »itmuses get on the siand, purportedly
tastifving te {hell own observetions. After &
Whorough golnge Oves on erofps sssmingsd
pratvy oohicus tust the wiiness hlass
1ittle and got mest of his irdomailos
On redireci counsal menBRses to yehohi:)
When he leaven the stend he leaves s dindinud ime
Preasion thet he siw & 348tle bif iese ay he desorie
bed on direct and redirsct &N pernaps & iivile bit

w5 1% appesrs
ushsarved very
R R,

r him g bit,

EA
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Rore Whan his &ndwers On eroBs-exAminstion ingiy.
Here I can see &an ocossion for the esurt inatrusting
the Jury that they mcat disregard everybhing the
witness sald unleseas he personglly obssrved i%, be-
sauge, of courge, =ven the hearsay is probative, bug
not adnisaible.

Fo sum Lt 5iY up: Thave are FNouEh claes
which Bre reversed because of &n evronecus iratruction
o which, &8 a matter of fach, the Jury maver paid the
silghtest attention, It sesms %o L@ rather fosliah to
force trial sourts %o give additional instrusilons
which, In truth, ars nothing but instructions on sube
stantive Jaw stubed in evidentiary lavpudss .

By mest oriticlem ds vuis 403 {8 {4) itselir.
I belleve that it is tos braed, that in meat situations
the identity of 2 hearaay declarent 1s & preiiminary
fact whioh should be determinsd by the Judge under
aaction 405 and that the Somisglon was wisied by the
sxsmple 1T cites Lo prove its thaory.

Trda erampls ifnveive? the so-called “atats
of mind” sxceptlon Se the bearsay tule. Have, of
course, iv 1t l1s the states of alnd of £ 2wt is in
lsaue, the relevance of fhe declzysilos fAnes Gepard,
in moat opzes &t l2:s%, o8 the identity of the de~
clavant. I¥ you ars foving fo poove thet Yoe loves
Sue, i1t sheds no 1ighY oo Bhe fosue AF G4 wme BLOL
whe duslzosd his el Twotion,

phlong ©o
18 et

AT .

‘ But when you Jeal with other «x
the Learsgy muie, the Adensity of the
ususlly doea not iovelve & relavancy pov

Take an exemyie: X, D's eheuitsur, hes 8n
intersection collisize «ith F whieh is wzichad by D
and A from the sidewnlix. Scpetime &fter the accident
D amd A walk sway fron the intersesticr and ¥ testi-~
Ties that he hesard I ssy: "Pwab fool ¥ ran the ved
light.” D maintaing thst 10 was & who sndz bhat
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statgment., Hare the evidencs is pelgrsni rhoevap
wade the steiswent but, Chesnt sawe a:z*:hs,. wregptim
to the hearsay rule, sduissibls only 17 %uo daslar-
et was D. The quegt*aﬁ of sdmisgibiller g ong of
logal competency omly.

TRke an «¥mEpie under Zeahlion 124%:  The
prosscution olaien that U shot beth X and ¥. After
the ahooking in which X was uoriRlly woundsd and Y
only superficially, one of the two, but the issus
is which one, tells the police that D was ths ase-
seliant. Assuning that it iz sadisfactorily proved
that I was “under & sense of lmmediate impending
desth™ but ¥ was nob, the adulssibilisty of the
deslaration depamis on the ldentity of the deciar
ant, but 1t iz probative whosver smade 1t. Fuytharw
mora, If the admissibility is delermined by the Jury,
they will hesy the svidence which yalses & Jackson v.

Denno probles.

It iz asay to sultiply exapples Bnd I remish
the t&mpt&tiam@ Aftar 211 my ¢erltislsw has no
va11ai0y unless 1% was the iatention of the Compmission
to have the Jury deside prelimimsry gquestions dnvolve
ing relevaney #kd the Judge hoss involving legrl
eompetancy. Absgent constitubtiomal problewms, there is
s &bsciutely coupelilny rsason ehy 5% lesai some pre-
Szinary questicns involiving coapsiency anould not de
dacided by the Jury., We 60 this today - in 2 sodifled
fashlon « in the cdse of sonfegslons, ﬁfiﬂ% deslare
Ylone and coven gpordansous exslamstlonz. (Peggplis v.
Keolin, 135 £8). Axp. 24 ¥6 “.,} Howeveor, [ 40 bHeiiave
TRET 1L wme ihe Ioarspotien of the Cosoission ta aonfine
the Jury W2 ﬁw&gimanmx» gruaztlme invalving relevangy
Wnde 12 mads zlesr Lo ouwe by the offiswal commani ?%’1uﬂ-
tpg section 403, wWaé 1 aw poiuding ~wi Chersifore 1
act 8o much & misiale in polloy, 88 an Lnconaisstency.
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It wez good seeing you agein &t Sacramento.
Flsase come and sae mg 1f you are down here,

gincere ly #
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eet Frofessor John H. DeNoully

Stanford Univeralty
Stanford, Californis
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Attorpney &t law
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Herwan #. Selivin

Attorney &t Zaw
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Richusrd H. Reatinge
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Honorable Otto M. Xaus
Distriet Court of Appeal
3tats 3

Ios Angeles, California

Desr Otto:

Thank you very mach for your recent letier commenting
on Sections #00~406 of the Evidence Code.

I had not respoided soonwr pending dizcussion of the
points you maise at our October weeting, held last weekend.
We had bafoare uz st that Lime not oy your letter bub also
the staffl memdrendue snclosed.

We concluded that you had made {wo main polots in your
letter: First, that It would be unfartunate if the instruc-
tions referred to in Jection 403 {o) were requested and made
in situstions where they wvould be guite unnecesssry under
the circumstaucer; 3ecomi, thet ths Comwent to Section ¥03%
i1s misleading insofer as it may be read to suggest that all
evidence excluded thereunder iz irreievant to the case,

We agree with you on both polnts.

We are considering repesilng or modlifying subsection (c)
of Section 403. ¥e contime Lo think that such mn instrac-
tion vould be approprixte if given and that the adverse perty
is entitled Lo azk vhat 1% be glven, Bul we ars convineed that
it is undesirable to drsv attention explicitly to these truths
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and to sppear to compe’ the trial judge to grant the request
in those cases where *he instructions would be superfluous
and misleading.

We cannot, unfortunately, rewrite ths Cooment. That 1t
was made by ua and adopted by the leglslstive committess is
an histarical face -~ & bell that cennot be “unrung,” If we
do revise Sectica 4070 as suggeated above, wo ocan write and
pubiish and suzsest that the legislative committees adopt s
comment explaliing that revislon which would, inter aslis,
eliminate the aomewhat confusing use of the term "relsvance"
in our origimal cooment on Section kg3,

All of thiz proceads on the theory that you are not
challenging the basic clangificstion made in Sections 40T @
BOS == 4.6., that you sre not suggesting that the judge decide
queatlon: the Evidence Code gives to the jury, or vice wersa.

To be sure thet this is so, and to obtain any further eniightan~
ment fer the Sonmission on this di¥ficult sudbject that you may
be able to provide, Measrs. Ball and Reatinge wiil endeavor to
discuss nhls matiar with vou &t & mubtually converdent time
pricy Lo our Se¥t smeting.

We approciste your interest in our work and your helpful
somments. W would walecue eny fuviher couwmerts which you
might e wllliing to smend o=,

With kindezt personel vezaras, I am
Sineprely yours,
Johny R, McDonough

JRM:mh
Enclosurs
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Dear Johrg

Thapk vu for your prompt reply of October
G, let me get oight down to business:

Re section 403 (=} (1) I thinx you are
perfectly right ind the Lest sulution 1s simply e
delete the worca "and on request shall' from the
pection. Cme z&n only hope that not $oo many Jjudges
will feel encourazed 70 svall themsslves of the pare
mission which =1l remair in the statute., As I shall
try to elaporste halow, it 12 a fairly good rule of
thumd that whonever & Judge feole he should telil the
Jury that 1t wuat, under certain circumstancen, 4is~
regard evidencs which the judge has admittad, he has
not done his Job aomevhere along the line.

Re section 403 {a) (4): I most definitely
feel that 1t 16 not only the comment that ie wrong,
but the section itsell, To me the comment wae werely
2 clue to the process of reasoning which, I thought,
misled the Comsmission. I did not know 1t was done
with premeditation and deliberation. I definitely
contend that the Tule should be that where the legal
competency, ag distingulshed from rslsvancy, of a
hearsay declaration depends on the identity of ihe
gpeaker, then, if there iz & dispute concerning the
identity, 1t must be resoclved by the judge.

As I £oid you in my last letter, I don't
auppose the world will come to &n end if the law 18
atherwise, bub the trisl of Jury cases wlll be even
wmore complicated than 1t already is, nor does the right
to trial by jury demend the solution of the Code and,
if it does, the Code is not consistant.
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I have read the ataff memo with great
interest and it sounds most persuasive, particularly
the it about me having a reasonsble mind, but I
think that everything but that part can be refuted.

1. First of ail ~ and thia is really, I
believe, tne viita) disbinction betveen ry approach
and that of the sisffl nemo, J thin. there iz a funda-
mental misunderztanding in the mews concerning the
function of "authentlsation.”

I think I mynitioned last fime that in my
opinion sectieon 403 {a) {3} is illusory, because
evidence of authenticity of a writing really is
only evidencs wnhich sekees a plece of paper relevant
and relevency is covered by secsiom 403 {a} (i}.
fnie is expressly recoynized by tie fivat sentences
of the comment o aecilon 1400,

But relevancy ig not &l there is to
admissibliity, if & btechniedl Tvie,; Luch &s nearssay,
privilege or ths Begt Evidente TRie im Iin The way.

Wi vespoet Yo all gweh technical rules,
the sporotoh of the Oode is pexlectly orthodox and
put of dozans of DOARLbLLILIes the hereties have
ehosen & BMEL. TorneP of the haarsay Mmile o get
thelr foot in the dous,

o 28 tha Loonniesl ruie in guestion is
the sittornsyr-cllent nisgs and 2 Jetter from X
4o his atbtoroey 1 aviheniiczted to Le such, it ia
not sutometionlily adnaasinia 10 8 guestion of fect
arisesz whetiner Lhe sttornayts zdvice wae mought Go
commlt & oxrlm ,

freud (eeetlon 956, If such

& guestion &0 . 4% s b2 declded with Cinaliity
by the coure srosaetion U, I the desclalon 1s
nent o thae letwr, 1% 13 our and
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stays out, if it 4is in his iavor, the opponent is
not entitled to an Instruction to disregard 1%,
even il ineldentslly there way be & good dear of
evidence in the case,pro and con, concerning the
elient's purpose in seeling btne lawyer, Thnis is
all expresaly recognized by section 405 (L) {2).
Why have & diffsrent rule 1f the prellumirary
guesvion is She identity of & speaker, rprather than
the purpose of a cllentt :

Of course, where the ldentlty .f the speaker
affects relevancy only, or if the oniy dispute is
waether & heargay dacliarvation, compstent 11 made, was
in fact made, there will be pothling for the judpe to
decide, That is frue of the example pub in e come
nent to secticn 403 (a} (4) and is aleo trae of the
exanple starting nesar the bottom of perge 10 of the
atalf mewo, In that exanple the only gueation is
whether or not 8 concededly dylng person identified
hls assailant. There belng no question as Lo the
admisaibility of the statement Lf 1t was meve, I agree
that the problem is fop ¥he Jury. These cases Silfer
markedly from the ones I aw talking ebout, where the
declaration is relevant, whosver made 1t, bhut adnis-
gible only il the declarant wias £ particular person.

i realize that this aralysis makes it soszible

for a party to determine with & 1i¢tle cunning

whether the admlssibiliiy of a sptatement wi.i or

will not be for the court. Assume that D 13 ine

volved in a traffic seceldent at an intersecation,

having got there un Wilshire Bouleverd. Assupe 1t is
his recclilection that alter the accldent s bystander
said: "The light for Wiishire traffic was red.”
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ment without ¢flering evidence that someone sise
wade it and 1t would then be up to the jury to
conslider whether D éid or did not make ths atatee-
ment. But what is so cxtraordinary about thal? A
defendant in & criminul case, willing to perjure
aimsell, has the cholce of offering evidence that
A confeasion wWas coerced or clalming that he never
qonfessed.

d, ®With 81} due respe¢t the starfl wemo puta
the cart belore the horse where iU appeais to the
rAght to Jury trial, The rules of svlidence as we
know thow today snd trici by Jury as it eventually
developed were not lovented by one genlus 1n one day,
About 100 years or 59 ago the courts began to he
gware o0 the fact that id we are soilng to have pe-
girictive rules of evidence the applicabllity of
which denends on the dlsputed facts, then trial by
Juiy with 211 dispated facts subnitted to the Jury,
becomes, though nct an Impossibility, at least hope-
lessly lmpracilcal and destructive of many of the
purposes Ior whilclk the restrictive pules were ereated
in the first place. That 18 of courss particularly
true in the Ii:zlg of privilepes, but certalniy to
some extent truie =ven when it comes to hearsay., If
at least one of the reaBone for the hearsay rule was
that an upneducated Jupy cannot properliy evaluate une
gworn and unexamined heersay, suraly a residue of
that rule must be the thoughi that once ths Jury h.s
heard the hesrsay, it will not be able to dismiss 1t
from ites mind, even though it makes & fact finding
that makes the hearsay inmdwinsible. That, I submit
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is precisely the ldea of Jeckson v, bemno, ao il

we are going to wave any constirustione. ilegs, I

think I am on the side of the angels, rather than
the stalfl,

But I do not think that & constitutional
problem is invelved., The gueation is noet wnether
the parties are entitled to & vright to trlal by
Jury but whether such & right ﬂncempasseﬁ naving
the @4” pasze on preliminary questiocns of fact on
witleh the admissibillity of the cvidence for technle-
cal reasons depends. With very few exneptions in
this stobe - such as The pressnt Caliifornis rumane
rule on confessions, dylng declaratlons and exclted
utteraneseg, 1t has alwvays been the rule thet such
guestions are not for the jory and wimt geis xe ia
that the Code recognizes this even Lo the extent of
changing the Californiz law with respect to the 2x-
ceptions Ju.8t menbioned, bulb dn theul one Mttie aroa
of ideniity of hearsay declarants comses up with a
brand new hovesy. Tads ds ke s drowk giving or
oouge o o,

LR noh
PUOpOES L0 B0 , i
prelininary uﬁGﬁLL~L of
i rﬁﬂﬁﬂﬁ“ha sndy - #re ror €
Whcre the prelliodnaly Uil
one oi the altimauc gquagstions in ¢ ze !ﬁmsuit. See
Stete v, lee, 2T ta. 07T, whers fhe <hols cussiion

e

wae whether vhe ﬁﬁ;#nﬁahﬁ &% fhe COuUnEeL Labie wan

Lee who hrd concededly done ube 511 iing and the trial
Sundre wonld nob Derall ?_4?.5. g . I to testify thnat the
defengant was nobt her husbard ~ wives were incompelent
in those days ~ hecause on conflicting evidence he
bhelleved that 3ha waw pareicd o the fellow in the
courtiroan. He s wpheld and moat writers thlnk he

' was correct. {Sec 50 Harv.L.Rev. 202, 4C8.)
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3, The Boyla v, Wisszman; Nu far v, Traynor
dichotony and Morgan's views aboult 1t have nothing
whatsoever %o do wlth thls problem. When the pro-
ponent triea to introduce secondary evidence of &
document, becauge of i1ts loss without his fault, and
the opponent takes the posltion that either the
document never existed or that he has the origlnal
in the courtroom znd its contents are different frow
the contents of the document of which proponent
offers to give secondary evidence, there are two
distinct isclated prabledsa 1. was the criginal
1ost without Ffraud on the part of the proponent; and
2, did the originai ever exist and, 1f it did, what
wag in 1g?

Trne ansawer o the frair problem Involveaes
the sooldeation of & beehrical rule of evidence, the
&5 ) ¥

second problem la cloearly for the jJury., I we are

5Pina to follcw the orthedox rule any dispuie as o
t firat ppoblem nadst e resolved by bhe :uﬁ e
Ever though thers iz svidencs - and 12 may Lo oV
whicn he believes = that the oplginal never axlsted,
For e purpose of *his ruling ne nust assume that tt
did. Whlle this sounus vechnical, iy is precisely
the positlion waken by Prolesso: fbfﬁd?, oy ihe Model
Code of Evidence {4 AU - sec aompent) and by Uniform
Rule TC [2) k) er;ai t;p“ apything e correspond

g oge - : « Chadbouprn recosmended

1";

“ ‘1 i d--iai-lue.i.r'!u; ‘»:"Jm-
nissicon Report WMO-£1.; X wneroiore zgsume Shat
section U05 applies to the oreliminary qusstion of
whebther ©r not the original au* paen destroyed, even
tnough thers be a4 questlon ol fact wnether 1t aver

existed, For Horgan's ﬁt4ﬁldl€ of this ruls see U0
Harward law Review, 420, Anyhow, nobudy ls fighting
pobady on this guestion and I den’t know wny the staffl
mene hrought 14 up.
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whether you have & TN ALY
one of technicel admis Aty
ehsrged wilh drunk driving and »Eion
whether or not alfber the acoident it WRH FET v
[ 34

hie passongar who sald: T s loaded” the problem
1s simply one of relevency. On the other hand, AT
the problem is whether 1t was I or X who wrote she
unsigned statement: "Before the sceident O nad
had 10 highballs”, the ptatement iz relevant whoe
aever made 1t bul admisslible only I3 was D,

Be 1 b&d origieoally lotzided to go thoough
the various exsmples in Lhe ptall mewo one by one,
but I think I would bore you to tears 37 I did, I
can take the exampls on page ;eéven and maix: my point:
This ia & aftvation wherce afzer the sociden. & atate-
ment purportedly written by D bo the effect that D
wWas driving too fapt and wies uruak, 19 in the cQirte
room. Before this statement Lan be sdmiided wrleos
matters must be proved: 1. Thet L1t wos made hy
someons nAaving peracnal nowiedge, section U3 {a)
{2); and 2, that thet someone i D {sectivn 1220),

If 3%t wes & persorn Lo apcle ron personal nowledos
the atatement ir clearly relievant and only a peius
facle cupe A8 necesgary tou et i inte evidence, us
far ss relevancy is concerned; but LI there is a
dispute whether what person is I, L say, but the Code
is to the combrary, ithis dispute must be rescived hy
the court. OUtherwlse the jury will irev?iiably hear
the statement, even ir 1t la leter on instracied to
disregard 1t unlese 1t ig satisflied that the wrilter
was . The rule should be, that 17 the court finds
that D did not write the svatement, it la cut for mil
purpcoses. The fact that thers 18 prima facle avile
dence of authentication by D is beside the point,
since authentication only goes to relevansy.



i ,5!‘3. ?.32:1:5

Huatice

November i, 19365

Professcr John B. McDonough
Stanford, Californie

Page 8.

Why get so excited about thla? A lawyer who
nas a notarized statement irom & purported eyewltness
in his brierfcase, but ia unable to produce the witness
in court, hae an authenticated relevant statement
which will not get into evidence, unless & hearsay ex-
ception applies. There is no reascn why thia state-
ment should go to the Jury if the proponent can meke
out & weal prima facle case that it was against the
witnesa® pecuniary interest to make 1t, If the evi-
dence to the contrary is overwhelming and belleved by
the trial Judge. The Code is in accord, because the
preliminary guestion here 1is not identity but interest.
All the language of the stalf mewo about depriving
gomeone of the right to Jury trial is every bit as ap~
plicable to ths example put.

On the other hand if the statement ia admitted
inte evidence becsuse the court finds thet D made 1t,
there is nothing %0 preclude D from frying to aonvinece
the Jjury that he 4&ld not make it, hecause naturally
guch evidence would detract from the welght of the
statement. To te sure, the Jury might atill attach
some provbative value o 1t ~ ThAT dapends on many other
factors ~ but this is not a very unigue situation.
Under the Code if the court finde & econfegsion toc have
peen voluntary, in spite of sanfllcting evidence, the
defendent may stiil present his evidence of coersion
toc the Jury to sffect the weizhé of the confesslon
{§ 406} but he is not entitled to an inetruction that
it should be disregarded {§ 405 (b) {2).} ¥hy ne
second crack here, if the stall memo thinke it 15 B0
vitai in eape of & writtern admission of speed after
an sutomobile accident?

Throughout the staff memo the rhetorical
queation is raised "why snould I be prevented from
contesting the authenticity befuore the Jury®® As I
have tried to show, if on a dlizpute 8s o the identity
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of the maker Lhe statement 18 admitted. there 1is
nothing to prevent the eppenent fros Arsputing the
suthenticliy to affect the welght. He is simply
not entitied to an Instructlion that the Jury ahould
disregard 1t aitogether 17 4ts finding of authore
ahip is different Irom the judgefs. This 18 true
with respect Bo &il other prelinlnscy questions of
faet and there ls no roason for a dlifevent ap-
propch beve {(§ 405 (o) {23.)

¥ the statemont i8 nob adwibted, there 48
of courae notiing to presant to the Jury concerning
{1ts authorship. Xt ds then the proponent wie will
complain that authenticity should ue declded by the
Jury. In ordsr to persusde me that thts iz a sufl-
ficlent reason for Gepurilng from {he orthodox puale
of ssotion 305, Fou W: L mave to dernonstrate that
when the dispute GonLernL +he gubhenticity of a hear-
gay declaration shat one paeticular question of fact
1z go ubterly aiffercut ivom 20y other guestion of
fact wnich nay arise ith ceapect b4 preliminary
quegtlons, that 1t Gegspres diffevent treatment 4t is
simply part ol the gaoe tunt evldence, adulasible

.}% . .,

under i a prelimirarvy fact exists,
v 3T Lhe 2 Ag nut pexrs

5 i 3 SFEe
a;i,@.&iﬂd sy , & .:ﬁ-.,f__( LA A ‘,113‘3{_ y ‘l z lﬁmblﬁ.h
cqually have been used to DAY VL Amony by Bhe

spme woman Tor e prosecnbion.  Chvioud.g 1o npplles
ipdifferently %o boih sides of clvii Geabions, 1t
tends to the conslatent presepvation & cotication
of exclugionsry evidential principles.,” (40 HATV. L.
Rev., D. 313.)
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I have already arranged to have lunch wlth
Joe Ball and Dick Keatinge te discuss this. After
I aterted to write this lebter o you, I got one {rom
Joe Ball. Now I know how Moses feit when he gaw the
Jews dancing aroursd the golden calf. Joe thinks, if
I understand him cocvcobly, thal even preilmlnsry
questions under sesztlon 405 must be sulmlitied to the
Jury if a question of credibility of witnesses arises,
I met him brisfly after receliving nds letiter sl he
means 1t, Thus, 1 #ssume, he would submlt the
guestion whether & confesslon is admlsslble, because
slieged to be coerd2a, a3 a jury gquestlon 10 The de-
fendant end the polics officer differ in thelr
versions. I think the Zode iz slezarly to the contrary,
tvut I am noet sures snoether Joe thinks the Code Lo wrong
or whether he interprets it differently than I do.
Anyhow, as of this womsnt, he and I sre about as far
apart on this entire problewm &g we can be, slnos he
doas not heliasve in the correcinegs of the aszumptions
on which wy whole avaioent was Luged. L neve, Lowever,

tried to lobby witn Diek Keatinpge to equal the [ix.

Throwshcat bas letier 1 have saicu wnsi the
area I aw talking about is the only one whers the
Code Aeparts from ovthodoxy. Just for the escord,
this may ve an overstatensni. OVbDVIMUSLY seclions
1222 end 1223 admltting authorized admlsslions and co-
conspirators statemznis are at least orima Tasie
heretical, aince the evidence is to be admlitied after
admission of evldence suffilclent "to sustaln a [ind-
ing". Before I get too hot under the collar aboul 1it,
1 want to do & 1ittls more thinking, but casmaot re-
sist the temptation to polnt out that as far as coe
conspirators statements are concerned, Chadbourn's
recommendations concerning proof of the preliminary
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fact were not Beegnted by Lhe Compiecwlon. foes
Tentativa Recommendation ete., O Cal.l. Bovigion,
ete., 490, footnote 32, last two gentences. }

With kindest regards.

Slncerely,

Otto M. Kaus

OMK/gvi

cre:  John H, DeMoully,
Executive Secretary
Richard H. Aeatinge,
Vice Chalrman

Joseph A. Pail, B3y.
Herman F. Selvin, Haqg.
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LUTTER OF TRANSMITTAL

To HIS EXCELLENCY, EDMUND G. ERCWN
Governor of Californis and
THE I.Eﬂm, OF CALIFORNIA

The Evidence Code was enacted in 1965 upon recommendation of the
California Law Revision Commission.

Resolutiom Chapter 130 of the Statutes of 1965 directed the Com-
mission to continue its atudy of the Bvidence Code. Pursuant to this
directive, the Commission has undertaken two projects:

(1) A study to determine vhether any substantive, technlcal, or -
clarifying changea should be made in the Evldence Code,

(2) A study of the other California codes to determine what
changes are needed in view of the enactment of the Evidence Code.

This recommendation is concerned with the changes that are needed
in the Evidence Code. A series of separate recormendations will deal
with the changes needed in other codes.

Respectfully submitted,

RICBARD H, KEATINCE,
Chairman




RECOMMENDATICN
of the
CALIFORNIA IAU REVISICN CCMMISSION
relating to
THE EVIDENCE CODE

Humber 1 -~ Evidence Code Revisicns

In 1965, upon the recomrendation of the Law Revision Commiesion, thc
Legislature enacted a new Califcrnia Evidence Code, The effective .da.te
of the new code was postponed until Jenuary 1967 to give lawyers and
Judges an opportunity to became familler with its provisions before they
were required to apply them.

The Commission contemplated that, as lawyers and Judges became
familiar with the provisions of the Evidence Code, they would £ind some
of its provisions in need of clarification or revisiocn., The Commiesion
has recelved and considered a nm‘.b_er of suggestiocns .felating t0 the new
code., In the light of this consideration, the Commission recommends the
foilowing revisions of the Evidence Code:

1, Section 402(b) now permits a hearing on the admissibility of a
confession or admiassion in & criminal case to be held in the presence
of the jury if the defendant does not object. It has 'beer; sugagnteﬂ

that, in the light of the considerations identified in Jackson v. Denno,

378 U.S. 368 (196L4), the provisions of Section %02(%) may not a-tdeq_uatel}f
protect the rights of the accused and thei otherwise valid convictions
might be reversed if the defendant did not actually waive his right to
& hearing beyond the presence and hearing of the jury. To obviate this
poesibility, Section 402(b) should be revised to require the preliminary
hearing on the admissibllity of a confession or admission in a criminal

-1-
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case to be held out of the presence of “the jury unless the defendant
expressly walves his right to the out-of-court hearing and such waiver
is mede a matter of record.

2. Sections 412 and %13 authorize the trier of fact, in determin-
ing what inferences to draw from the evidence, to consider the failure
of a party to explain or deny the evidence or facts in the case against
him, his willful suppression of evidence, or his production of weaker
evidence when it was within his power to have produced stronger.

In Griffin v. California, 381 U.8, 763 (1965), the United States

Supreme Court held that comment by the court or counsel upon a criminal
defendant’s failure to produce or explairn evidence, when such failure
is predicated on an assertion of the constituticnal right of & person
to refuse to testify against himself, viclates the defendent's rights
under the 14th Amendment of the United States Constitution.

The Commission considered revising Sections 412 and 413 to indicate
the nature of the congtitutional limitation on the rules they express.
The Commission determined to meite no recommendatgion in this regard,
however, for the extent of the constitutional limitation is as yet un-
certain. Moreover, all sections in the code, not merely these two
sections, are subject to whatever constitutional limitations may be
found epplicable in the particular situations vhere they are applied.
An amendment of these secticns providing that they are subject to a con-
stitutionel limitation in a particuler situtation would merely state an
obvious truism.

3. The Evidance Code divides rebuttable presumptions into two

classifications and explains the manner in which each class affecte the

-
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factfinding process. See EVIDLNCE CODE §§ 600-607. Although several
gpecific presumptions are listed and classified in the Evidence Code,
the code does not codify most of the presumptions found in Cslifornia
law. It contains only some of the statutory presumptions that were
formerly found in the Code of Civi) Procedure and a few common lew pre-
sumptions that were ldentifled closely with those statutory presumptions.
As they arise in the cases, other presumptions must be classified by the
courte in accordance with the classificatlion scheme egtablished by the
code.

Thus, the Evidence Code dces not contain any provisions specifically
mentioning elther the doctrine of res ipsa loquitur or the presumption of
negligence thet arises from proof of a violation of law., Because of the
frequency with which the declsion of cases requires the application of
these rules, however, the code should deal explicitly with them in the
manner recommended below.

4, Prior to the effective date of the Evidence Code, the California
courts held that the doctrine of res ipsa loguitur was an inference, not
a presumption. But it was "a special kind of inference" whose effect was
"somewhat skin to that of a presumption,” for if the facts giving rise to
the doctrine were established, the Jury was required to fird the defendant
negligent unless he produced evidence to rebut the inference. Burr v.

Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954).

Since the effective date of the Evidence Code (January 1, 1967), it
seems clear that the doctrine has been a preswmption, for the effect of

the doctrine as stated in the Sherwin Williams case is precisely the

effect of a presumption under the Bvidence Code when there has been no
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evidence introduced to overcome the presumed fact. See EVIDENCE CODE
§§ 600, 604, 606 and the Comments thereto.

It is uncertain, however, whether the doctrine is a presumption
affecting the burden of proof or a presumption affecting the burden of
producing evidence. And, in the absence of a decision, it is impossible
to determine how the Evidence Code may have modified the pricr law in
this respect.

Prior to the effective date of the BEvidence Code, the doctrine of

res ipsa logultur did not shift the burden of proof. Hardin v. San Jose

City Lines, Ine., 41 Cal.2d 432, 260 P.2d 63 {1953). The cases con-

sidering res ipsa loquitur stated, however, that the doctrine required
the adverse party to come forward with evidence not merely sufficlent
to support a finding that he was not negligent but sufficient to balance

the inference of negligence. BSee, e.g.,, Hardin v. San Jose City Lines,

Inc., L1 Cal.2d 432, 437, 260 P.2d 63 (1953). If such statements mevely
meant that the trier of fact was to follow its usual procedure in balancing
conflicting evidence-~i.e., the party with the burden of proof wins on the
issue if the inference of negligence arising from the evidence in his
favor preponderates in convincing force, but the adverse party wj.ns it it
does ndt-—then res ipsa loguitur in the California cases has been what the
Ividence Code describes as a presumption affecting the burden of producing
evidence. If such statements mtemnt, however, that the trier of fact must
in some manner weigh the convincing force of the adverse party's evidence
of his freedom from negligence against the legal requirement that negli-
gence be found, then the doctrine of res ipsa loguitur represented s
specific application of the former rule (repudiated by the Evidence Code}

-l
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that a presumption is "evidence" to be welghed against the confliciing
evidence., See the Commenf to EVIDENCE CODE § 600.

The doctrine of res ipsa loguitur, therefore, should be classified
as a presumption affecting the burden of producing evidence to eliminate
any uncertainties concerning the mamnner in which it will function under
the Evidence Code. Such a classification will alsc elimirate any pcéeitle
vestiges of the "presumption is evidence" doctrine that msy now inhere
in it. The result will be that, as under prior law, the finding of
negligence is required when the facts glving rise to the doetrine have
been established unless the adverse party comes forward with contrary
evidence. If contrary evidence is produced, the trier of fact will then
be required to welgh the conflicting evidence--deciding for the party
relying on the doctrine if the inference of negligence preponderates in
convincing force, and deciding for the adverse party if it does not.

This clasgification accords with the purpose of the doctrine. Like
other presumptions affecting the burden of producing evidence, it is based
on an underlying logical inference; and "evidence of the nonexistence of
the presumed fact is so much more readily availsble to the party against
vhom the presumption operates that he is not permitted to argue that the
presumed fact does not exist unless he is willing to produce such evidence.”
Comment to EVIDENCE CODE § 603.

The requirement of the prior law that,-upcfivrequest,. sn irgtructica.
be given on the effect of res ipsa loquitur is not inconsistent with the

Ividence Code ard should be retaired. See Blschoff v. Newby's Tire Sérvice,

166 Cal. App.2d 563, 333 P.2d L4 (1958); 36 CAL., JUR.2d, Negligence,
§ 340, p. 79 (1957).
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5., Under existing law, a presumption of nesligence arises fram
proof of the violation of a statute, ordinance, or regulation. Alarid

v. Venier, 50 Cal.2d 617, 327 P.2d 897 (1958); Tossman v. Newman, 37

Cal.2d 522, 233 P.2d 1 (1951). Although some cases state that the
violation must be one for which a criminal sanctlon is provided, cases
nay be found where the presumpiion has been invoked despite the lack of

a criminal senction for the violation. See Cary v. Los Angeles Ry., 157

Cel. 599, 108 Pac. 682 (1910)(dictum); Forbes v, Los Angeles Ry., €9 Cal.

App.2d 79k, 160 P.2d 83 {1945). Cf. Clinkscales v. Carver, 22 Ccal.2d T2,

136 P.2d 777 (1943). In addition to the violation, the party relying

on the presumption must show that he 1s one of the class of pei'sons for
whose benefit the statute, ordinamce, or regulation vas adopted, that the
aceident was of the nature the enactment was designed to prevent, and
that the violation wes the proximate cause of the damage or injury. See

Richards v. Stanley, 43 Cal.2d 60, 271 P.2d 23 {1954); Nuopeley v. Edgar,

Hotel, 36 Cal.2d 493, 225 P.2d k97 {1950).

Recent cases secem to indicate that the presumptiocn is now treated as
one that affects the burden of proof. In the Llarid case, the court stated
that the correct test for determining whether the presumption has been
overccme "is whether the person who has violated a statute hae sustained
the burden of showing that he did what might ressonebly be expected of &
perscn of ordinary prudence, acting wnder similar circumstances, who
desired to comply with the law." 50 Cal.2d 617, 624, 327 P.2d 897 (1958).
It has been held, however, timt the presumption does not shift the burden
of proof to the adverse party. dJolly v. Clemens, o8 Cal. App.2d 55, 82

P.2d 51 (1938).

b




The presumption should be classified as a presumption affecting the
burden of proof in order ta further the public policies expressed in the
various statutes, ordinances, and regulations to which it spplies.

6. Sectlon 776 permiis a party to call tle ewhloiRe of .
an adverse party and examine that employee as if under cross-examination.
Essentially, this merely means that the examiner may use leading questions
in his exemination (EVIDENCE COIE § 767), for the rule forbidding the impeach-
ment of one's own witness has not been continued in the Evidence Code
(EVIDEECE CODE § 785). If the employer-party then chooses to cross-examine
the employee, the examination must be conducted ms if it were & redirect
examination, i#g#, the employer is ordinarily forbidden to use leading

guestions,
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Under Code of Civll Procedure Section 2055, which Section 776 has
superseded, the employer's examination of an employee examined by the adverse
party under iis provisions could be conducted like a cross-exemination. Asg
a general rule, this provision of Section 2055 was undesirable, for it
prermitted an employer to lead an employee-witness even though the interests
of the employer and employee were virtually identical. This provision of
Section 2055 was of some merit, however, in litigation between an employer
and an employee. An employee-witness who is called to testify againgt the
employer by a co-employee may often be in sympathy with his co-worker's
cause rather than his employer's. In such a case, the employer should have
the right to ask the witness leading questions to'the same extent that any
other party can cross-examine an sdverse witness.

Accordingiy, Section 776 should be amended to restore to an employer-

party the right to use leading questions in examining an employes-witness

who 1s called by a co-employee to testify under Section T76.

7. The lawyer-client, plysician-patient, and psychotherapist-patient
privileges all protect "information transmitted" between the parties.
EVIDENCE COﬁE §§ 952, 992, 1012, In addition, the physician-patient snd
psychotherapist-patient privileges protect "informstion cobtained by an
examination of the patient.” EVIDENCE CODE §§ 992, 1012. It has been
suggested that the quoted language may not protect a professional opinion or
diagnosis that has been formed on the basis of the protected cormunications.
If these sections were construed to leave such opinions and diagnoses
unprotected, the privileges would be virtually destroyed. Therefore,
Sections 952, 992, and 1012 should be asmended to make it clear that such

opinions and diegnoses are protected by these privileges.
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8. Section 1017 of the Evidence Code provides that the psychotherapist-
patient privilege is inapplicable if the psychotherapist is appointed by
order of a court. As an exception to this general rule, Section 1017
provides in effect that the privilege applies if the court appointment was
made upon request of the lawyer for the defendant in a eriminal case in order
to provide the lawyer with information needed to advise the defendant whether
to enter a plea based on insanity or to present a defense based on his
mentel or emotional condition.

It should make no substantive difference whether an insanity plea
was made before or after the request for appoiniment. If the defense of
insanity is presented, there is no psychotherapist privilege. EVIDENCE CODE
§ 1016, If the defense of insanity is not presented, the defendant is in
the same position that he would be in if no plea of insanity were ever made,
and he ghould have available to him any privileges that would have been
eppliceble 1f no such ples had teen made, Accordingly, Section 1017 sheould
be amended 8o that the exception for a court-appointed psychotheraplst is not
epplicable where the appointment was made upon reguest of the lawyer for s
criminal defendant in order to provide the lawyer with information needed to

advise the defendent whether to withdraw & plea based on insanity.




9. Sectlon 1152 provides that offers to compromise claims for
loss or damage, and statements made in the course of negotiations for
the settlement of claims for loss or damege, are inadmiseible. The
language of the section is so worded that it could be construed to refer
to negotiaticns for past injuries only. The section, therefore, should
be clarified to make clemr that it refers to negotiations for loss orx
damage yet to be sustalned as well as to negotiations for ioss or damage
previcusly sustained.

10. Section 1201 provides for the admission of "multiple hearsay."
The section should be revised to clarify its mesning.

11. Section 1600 recodifies a presumption formérly found in Code of
Civil Procedure Section 1951, but it does not classify the presumption as
affecting either the burden of producing evidence or the burden of proof.

The presumption should be classified as a presumption affecting the
burden of proof. This classification is consistent with the prior case

law (see Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931); DuBois v.

larke, 175 Cal. App.2d T37, 346 P.2d 830 (1959); Osterberg v. Osterberg,

68 Cal. App.2d 254, 156 P.2d4 46 (1945)) and tends to support the record
title to property by requiring the record title to be sustained unless
the party attacking that title can actually prove its invalidity.

12. Section 1602 recodifies the provisions of former Section 1927.5
of the Code of Civil Procedure. It prescribes the evidentiary effect of
certain recitals in patents for mineral lands within Californja, The sec-
tion should be relocated in the Public Resources Code so that it will
appear among other statutory provisions relating to specific evidentiary
problems involving mining claims.

The sectlon states that a recital in a patent of the date of the lo-
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cation of the claim upon which the patent is based is "prima facie evi-
dence" of that date. The purpose for the enactment of the section is
not clear, but it seems probable that the section was merely deslgned to
provide a hearsay exception because the California Supreme Court had
previously stated that such recitals were inadmlssible to prove the date

of location. BSee Champion Mining Co. v. Consolidated Wyoming Gold Mining

Co., 75 Cal, 78, 81-83 (1888). The section should be revised to express
this original purpcose. It is inappropriate to give presumptive effect
to such recitals because they frequently are based on the self-serving
statements of the patentee.

13. Section 1603 recodifies former Code of (ivil Procedure Section
1928. Prior to the enackment of Code of Civil Procedure Section 1928
in 1872, the recitals in a sheriff's deed, made pursuant to legal process,
could not bé used as evidence of the ju&gment, the execution, and the sale
upon which the deed was based. The existence of the prior proceedings were

required to be proved with independent evidence. Hihn v. Peck, 30 Cal.

280, 287-288 (1866); Heyman v. Babeock, 30 Cal. 367, 370 (1866). The

enactment of the predecessor of Evidence Code Sectlon 1603 had two effects.
First, it obviated the need for such independent proof. BSee, e.g., Qoakes

v. Fernandez, 108 Cal. App.2d 168, 238 P.2d 641 (1951); Wagnor v. Blume,

71 Cal. App.2d 94, 161 P.2d 1001 (1945). See also BASYE, CLEARING LAND
TITLES § 41 (1953). 8Second, it also obviated the nced for proof of a

chain of title prior to the execution of the deed. Krug v. Warden, 57

¢al. App. 563, 207 Pac. 696 (1922).
The presumption stated in Section 1603 should be classified as =&
presumption affecting the burden of proof to carry out the purpose of the

originel section and further its purpose of supporting the record chain

1l
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of tiltle.

14, Section 1605 is s recodification of former Code of Civil Pro-
cedure Section 1927.5. That section criginally appeared as Section 5
of Chapter 281 of the Statutes of 1865-66, and it was codified as part of
the Code of Civil Procedure in 1955.

Chapter 281 of the Statutes of 1865-66 required the California
Secretary of State to cause coples to be made of all of the original
Spanish title papers relating to land claims in this state derived from
the Spanish and Mexican governments that were on file in the office of
the United States Surveyor-General for California. These coples, authen-
ticated by the Surveyor-General and the Keepsr of Archives in his office,
were then required to be recorded in the offices of the county recorders
of the concerned counties.

Section 5 of the 1865-66 statute provided that the recorded copies
would be admissible "as primn facle evidence" without proving the exe-
cution of the originals. It is apparent that the original purpose of
the section was to provide an exception to the best evidence rule--which
would have required production of the original or an excuse for its non-
production before the recorded copy could be admitted--and an exception
to the rule, now expressed .in Evidence Code Section 1401(b), requiring
the authentication of the original document as a condition of the admissi-
bility of the copy. Section 1605, therefore, &hould be revised to reflect
this original purpose.

s

The Commission's rccommendations would be effectuated by the
enactment of the following measure:

12w
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An act to amend Sections 402, 776, 952, 992, 1012, 1017, 1152,

1201, 1600, 1603, and 1605, to add Scctions 646 and 669 to,

and to repeal Secticn 1602 of, the Evidence Code, and to

ndd Section 2325 to the Public Rescurces Code;, relating to

evlidence.

The pecple of the State of California do enact as follows:

SECTION 1. Section 102 of the Evidence Code is amended to read:

4oz, (&) Vhen the existence of & preliminary fact is
disputed, its existence or nonexistence shall be determined as
provided in this erticle.

(b) 'The court mey hear and determine the guestion of the
admissibility of evidence out of the presence or hearing of the
Jury; but in a criminal action, the cowrt shall hear and deter-
mine the question of the admissibllity of a confession or admis-
sion of the defendant out of the presence and aearing of the

Jury af-eny-party-se-requests unless the defendant otherwise

reguests, the request is mpde & matier of record, and the court

consents to such request .

(e) A ruling on the admiseibility of evidence implies what-
ever finding of fact is prerequisite thereto; a separate or formal

finding is unnecessary unless required by statute,

Corment. This amendment to Section 402 is designed to provide a
eriminal defendant with more adeguate protection against the possible
prejudice that may result from holding & hearing on the admissibility of
a confession or admission in the presence of the jury, Cf: Jackson v.
Denno, 378 U.S. 368 (1964).




SEC. 2. Section 645 is added to the Evidence Code, to read:

64. The judicial doctrine of res ipsa logquitur is a presumption
affecting the burden of producing evidence. If the facts that give
rise to the presumption are found or otherwise established in the
action and the party against whom the presumption operates introduces
evidence which would support a finding that he was not negligent, the
court may, and on request shall, instrueﬁ the jury ae to any inference

that it may draw from the facts so found or established.

Comment. Section 646 is designed to clarify the manner in which the
doctrine of res ipsa loquitur fumctions under the provisions of the Evidence
Code relating to presumptions.

The doctrine of res ipsa loguitur, as developed by the California
courts, 1s applicable in actions to recover damages for pegligence when
the pleintiff establishes three conditions:

(1) [Tlhe accident must be of a kind which ordinarily

does not occur in the absence of someone's negligence; (2)

it mast be caused by an agency or instrumentality within the

exclusive control of the defendant; {3) it mist not have been

due to any voluntary action or contribution on the part of the

plaintiff. (Yvarra v. Spangard, 25 Cal.2d 486, 489, 154 p.2d
687 (1944).1}

Section 646 provides that the doctrine of res ipsa loquitur is a

rresumption affecting the burden of producing evidence. Therefore, when
the plaintiff has established the three conditions that give rise to the
doctrine, the jury is required to find the defendant negligent unless he
comes forward with evidence that would support a finding that he exercised
due care. EVIDENCE CODE § 604. Under the California cases such evidence
mist show either a specific cause for the accident for which the defendant

R,
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was not responsible or that the defendant exercised due care in all
respects wherein his fallure to do so could have caused the accldent.

See, e.g., Dierman v. Providence Hospital, 31 (al.2d 290, 295, 188 p.2d

12 (1947). TIf evidence is produced that would support & finding that the
defendant exercised due care, the presumptive effect of the doctrine
vanishes. However, the jury may still be able to draw an inference of
negligence from the facts thet gave rige to the presumption. See EVIDENCE
CODE § 604 and the Comment thereto. In rare cases, the defendant may
produce such conelusive evidence that the inference of negligence 1s dis-

pelled as a matter of law. GSee, e.g., Leonard v. Watsonville Commnity

Hospital, 47 Cal.2d 509, 305 P.2d 36 {1956). But, except in such a case,
the facts giving rise to the doctrine will support an inference of negli-
gence even after its presumptive effect bas disappeared.

To assist the jury in the performance of its fact-finding function,
the court may instruct that the facts that glve rise to res ipsa loguitur
are themselves circumstantisl evidence of the defendant's regligence
from which the jury can infer that he falled to exercise due care. Section
646 requires the court to give such an instruction when a party so requests.
Whether the jury should draw the inference will depend on whether the jury
believes that the probatlive force of the circumstantial and other evidence
of the defendant's negligence exceeds the probative force of the contrary
evidence and, therefore, that it is more. likely than not that the defendant
was negligent.

§ At times the dectrine of ree ipea loguitur will coineide in a
particular case with ancther presumption or with mother rule of law that

requires the defendant to discharge the durden of proof on the 1ssue.
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See Prosser, Res Ipsa loguitur in California, 37 CALIF. L. REV. 183 {1949).

In such cases the defendant will have the burden of proof on issues where
res ipsa loquitur appears to apply. But because of the allocation of the
burden of proof to the defendant, the doctrine of res 1psa loguitur will
serve no function in the disposition of the case, However, the focts
thot weuld give rise to the doctrine roy nevertheless be used es circum-

stanvial evidence tending t0 rebut the evidence produced by the party with
the burden of proof.

For ekample, a bailee who has received undanaged goods and returns
damaged goods has the burden of proving that the damage was not caused by

his negligence. See discussion in Redfoot v. J. T. Jenkins Co., 138 Cal.

App.2d 108, 112, 291 P.2d 134 (1955). Where the defendant is a bailee,
proof of the elements of res ipsa logquitur in regard to an accident damag-
ing the bailed goods while they were in the defendant's posseselon places
the burden of proof on the defendant, not merely the burden of producing
evidence. When the defendant has produced evidence of his exercise of

care in regard to the bailed goods, the facts that would give rise to

the doctrine of res ipsa lequitur may be weighed against the evidence
produced by the defendant in determining whether it is more likely than not
that the goode were damaged without fault on the part of the bailee. But
because of the stronger force of the presumpticn of the bailee’s negligence
that arises from the seme facts that support res ipee loquitur, the pre-
sumption of negligence arising from res ipsa loguitur cannot have any

effect on the proceeding.
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Effect of the failure of the plaintiff to estabiish all the pre-

liminary facts that give rise to the presumption. The fact that the

plaintiff fails to establish all of the facts giving rise to the res

ipse presumption does not necessarily mean that he has not produced
sufficlent evidence of negligence to sustain a Jury finding in his favor.
The requirements of res ipsa loquitur are merely those that must be met to
glve rise to a compelled conclusion {or presumption) of negligence in

the absence of contrary evidence. An inference of negligence may well

be warranted from all of the evidence in the case even though the plaintiff
fails to establish all the elements of res ipsa loguitur. See Prosser,

Res Ipsa Loguitur: A Reply to Professor Carpenter, 10 SO. CALIF. L. HEV.

459 (1937). In appropriate cases, therefore, the jury may be instructed
that even though.it does not find that the facts that give rise to the
presumption have been proved by a preponderance of the evidence, it may
nevertheless find the defendant negligent if it concludes from a considera-
tion of all fhe evidence that 1t is more likely than not that the defendant
was negligent. Such an instruction would bhe appropriate, for example,

in a case where there was evidence of the defendant's negligence apart

from the evidence going to the elements of the res ipsa loquitur doctrine.

- 1‘?... i
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Lxamples of operation of res ipsa loguitur presumption

The doctrine of res ipsa loquitur may be applicable to a case under
four varying sets of circumstances, First, the facts giving rise to the
doctrine may be established as & matter of law by the pleadinge, by
stipulation, by pretrial order, or by some other means, and there may be
no evidence sufficient to sustain a finding t.at the defendant was not
negligent. ©Second, the facts giving rise to the doctrine may be estab-
lished as a matter of law but there may be evidence sufficient to sustain
& finding of some cause for the accident other than the defendant's neg-
ligence or evidence of the defendant’s exercise of due care, Third, the
defendant may introduce evidence tending to shov the nonexistence of the
esgential conditions of the doctrine but without introducing evidence to
rebut the presumption. Fourth, the defendant nmay introduce evidence to
contest both the conditions of the doctrine and the conclusion that his
negligence caused the accident. Set forth below is an explanation of the
manner in which Section 646 functions in each of these situations.

(l) Basic facts established as & matter of law; no rebuttal evidence.

If the basic facts that give rise to the presumption are established as =
matter of law (by the pleedings, by stipulstion, by pretriel order, etc.),
the presumptlon requires that the jury find  the defendant was negligent
unless and until there 1is evidence introduced sufficlent to sustein a
finding either that the accldent resulted from scme cause other than the
defendant's negligence or that he exercised due care in all possible
respects wherein he might have been negligent. 1hen the defendant fails
to introduce evidence sufficient to sustailn a finding elther that he was
not negligent or that the accident resulted from some specific cause un-
related to his negligence, the court must simply instruet the jury that it

is reguired to find that the defendant waes negligent.
-18-
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For example, if a plaintiff automobile passenger sues the driver for
injuries sustained in an accident, the defendan: nay determine not to con-
test the fact that the accident was of a type that ordinarily does not
occur unless the driver was negligent. Moreover, the defendant may intro-
duce no evidence that he exercised due care in the driving of the automo-
bile. Instead, the defendant may rest his defense solely on the ground
that the plaintiff was aguest and not a paying passenger. In this case,
the court should instruct the jury that it must assume that the defendant

vas negligent. Cf. Phillips v. Noble, 50 Cal,2d 163, 323 P.2d 385 (1958);

Fiske v, Wilkie, 67 Cal. App.2d 440, 154 P.2d 725 (1945).

(2) Besic facts established as matter of lav; evidence introduced

to rebut presuwwption., Vhere the facts giving rise to the doctrine are

established as a matter of law but the defendant has introduced evidence
either of his due care or of a cause for the accident other than his
negligence, the presumptive effect of the doctrine vanishes, In most
ceses, however, the basic facts will still support an inference that the
defendant's negligence caused the sccident. In this sltuation the court
mey instruet the jury that it may infer from the established facts that
negligence on the part of the defendant wes & proximate cause of the
accldent. The cowrt is required to give such an instruction when requested.
The instruction should make it clear, however, that the jury should draw
the inference only i1f it believes after weighing the circumstantial
evidence of negligence together with all of the other evidence in the case
that it is more likely than not that the accident was caused by the defen-
dant's negligence.

(3) Basic facts cehitested; no rebuttal evidence. The defendant mey

attack only the elements of the doctrine. His burpose in doing so would
-15-
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be to prevent the application of the doctrine. In this situation, the
court cannot determine whether the doctrine is applicable or not, because
the basic facts that glve rise to the doctrine nust he determined by the
Jury. Therefore, the court must give an instruction on what has become
known ag condltional res ipsa loguitur.

Where the basic facts are contested by evidence, but there is no
rebuttal evidence, the court should instruet the jury that it finds that
the basic facte have been established by a preponderance of the evidence,
then it must alsoc find that the defendant was nepgligent.

(4) Besic facts contested; evidence introduced to rebut presumption.

The deferndant may introduce evidence that both attacks the basie facts
that uwnderlie the doctrine of res ipsa loguitur and tends to show that the
accident was not caused by his fallure to exercise due care, Because of
the evidence contesting the presumed conclusion of negligence, the pre-
sumptive effect of the doctrine vanishes, and the greatest effect.the

doctrine can have in the case is to support an inference that the accident

resulted from the defendant's negligence.

In this situation, the court should instruct the jury that if it finds
thet the basic facts have been established by a preponderance of the
evidence, then it may infer from those facts that the accident was caused
because the defendsnt was ﬁegligent. The jury should draw the inference,
however, only if it belleves after weighing all of the evidence that it
is more likely than not that the defendant was negligent and the accident

actually resulted from his negligence.
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SEC. 3. Section 669 is added to the Evidence Code, to read:

669. (a) The feilure of & person to exercige due éare is
presumed if;

(1) He violated a statute, ordinance, or regulation of a public
entity;

(2) The violation proximately caused death or injury to person
or property; | *

(3) The death or injury resulted from an occurrence of the
nature which the statute, ordinance, or regulation was designed to
prevent: and

(4) The person suffering the death or the injury to his person
or property was one of the class of persons for whose protection the
statute, ordinance, or regulation was adopted.

(b) This presumption may be rebutted by proof that the person
violating the statute, ordinance, or regulation did what might reasonably

be expected of a person of ordinary prudence, acting under similar

circumstances, who desired to comply with the law.
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Corment, Section 659 codifies a common law presumption that is

frequently epplied in the California cases. See Alarid v. Vanier, 50 Cal.2d

617, 327 P.2d 97 (1958). The presumption may be used t5 establish
a plaintiff's contributory negligence ass well as a defendant's negligence.

Nevis v. Pacific Gas & FElectric Co., 43 Cal.2d 525, 275 P.2d 761 (1954).

Iffect of presunption

If the conditions listed in subdivision (&) are established, a presumption
of negligence arises vhich may be rebutted by proof of the Tacts specified
in subdivision (b). The prostmptica is one of siuple negligence only, not gross
negligence. Taylor v. Cockrell, 116 Cai. App. 596, 3 P.2d 16 (1931).

Section 669 appears in Article 4 (beginning with
Sectiosn 660), Chapter 3, of Division 5 of the Evidence Code and, therefore,

is a presumption affecting the burden of proof. EVID. CODE § 5560. Thus,

if it is established that a person violated e statute under the conditions
specified in subdivision (a2), the opponent of the presumption is required to
prove to the trier of fact that it is more probable then not that the
violation of the statute was reasonable and justifiable under the circumstances.
See EVID. CODE § 506 and the comment thereto. Since the ultimate question is
whether the opponent »f the presumption was negligent rather thgn whether

he violated the statute, proof of justificetion or excuse under subdivision
(b) negates the existence of negzligence and does not establish merely an
excuse for negligent conduct. Therefore, if the presumption is rebutted by
proof of justification or excuse under subdivision (b), the trier of fact

is required to find that the violation of the statute was not negligent.

Violations by children. Section 569 applies to the violation of a

statute, ordinance, or regulation by a child as well as by an adult. But

-22.




in the case of a violation by a child, the presuption may be rebutted by
a showing that the child, in spite of the violotion, exercised the care that
children of his maturity, intelligence, and capacity ordinarily exercise

under similar circumstances. Daun v. Truax, 55 Cal.2d 647, 16 Cal. Rptr. 351,

355 P.2d 407 {1961). However, if a child engores in an activity normally
engaged in only by adults and ;equiring adult qualifications, the "reasonsble”
behovior he must show to establish justification or excuse under subdivision
(b) must meet the standard of conduet established primarily for adults.

Cf. Prichard v. Veterans Cab Co., 53 Cal.2d 727, 48 cal. Rptr. 90k, LOB

P.2d 350 {1965)(minor driving an automcbile}.

Failure to establish conditions of presumption. Even though a party

fails to establish a violaetion or that a proven violation meets all the
requirements of subdivision {a), it is still possible for the party to
recover by proving negligence apart from any statutory violation. Nunneley

v. Edgar Hotel, 36 Cal.2d 493, 225 P.2d 497 (1950)(plaintiff permitted to

recover even though her injury was not of the type to be prevented by statute).

Functions of judge and jury

If a case is tried without a jury, the judge is respongible for deciding
both questions of law and questions of fact arising under Section 659. However,
in a case tried by a jury, there is an allocation between the judge and jury
of the responsibility for determining the existence or nonexistence of the
elements underlying the presumption and the existence of excuse or justification.

Subdivision (a), paragrephs (3) end (4). Wiether the death or injury

invalved in an action resulted from an occurrence of the nature which the
statute, ordinance, or regulation was designed to prevent (paragraph {3) of

subdivision {a)) and whether the plaintiff was one of the class of persons
-23-
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Tor whose protection the statuve, ordinance, or regulation was adopted
(paragraph (4) of subdivision (o)) are questions of law. Nunneley v.

Edgar Hotel, 36 Cal.2d 493, 225 P.23 L97 (1950)(statute requiring parapet

of particular heigzht at roofline of vent shaf: desizned to protect against
valking into shaft, not against falling into shaft vhile sitting on parapet).
If a varty were relying solely on the violation of a statute to establisgh
the other party's negligence or contpributory negligence, his opponent would
be entitled to a directed verdict on the issue if the judge failed to find

either of the above elements of the presumption., See Nunneley v. Edgar Hotel,

36 Cal.2d k93, 225 P.2d 497 (1950)(by implication).

Subdivision (a), paragraphs (1) and (2). Whether or not a party t> an

action has violated a statute {paragraph (1) of subdivision (&)) is generally

a question of fact. However, if a party admits violating the statute or if the

evidence of such violation is undisputed, it would be appropriate for the
Judge to instruct the jury that a vislation of the statute, ordinance, or

regulation has been established as a matter of law, Alarid v, Vanier, 50

Cal.2d 617, 327 P.2d 897 (1958)(undisputed evidence of driving with faulty
brakes).

The question of whether the violation of a statute hes proximately
caused or contributed to the plaintiff's death or injury (paragraph (2) of

subdivision (a)) is normally a guestion for the Jjury. Satterlee v, Orange

Glenn School Dist., 29 Cal.2d 581, 177 P.2d 279 (1947). However, the existence

or nonexistence of proximate cause becomes a guestion of law to be decided
by the judge if reasoneble men can draw but ons inference from the facts.

Satterlee v. Orange Glenn School Dist,., 29 Cel.2d 581, 177 P.2d 279 (19L47).

See also, Alarid v. Vanier, 50 Cal.2d 617, 327 P.2d 897 (1958)(defendant's
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admission establishes proximate cause); Moon v. Payne, 97 C-1. App.2d 717,

218 P.2d 550 (1950)(failure i obtain permit t2 burn weeds not proximate
cause of child's burns).
Subdivision (b). Normally, the guestion of justification or excuse is

& jury question. Fuentes v, Panella, 120 Cal. App.2d 175, 260 P.2d4 853

(1953). The jury should be instructed on the issue of justification or
excuse whether the excuse or justification appears from the curcumstances
surrounding the violation itself or appears from evidence offered specifically

to show justification. Fuentes v. Panella, 120 Cal. App.2d 175, 260 P.24

853 {1953)(instruction on justification proper in light of conflicting
testimony concerning violation itself and surrounding circumstances).
However, an instruction on the issue of excuse or justification should not

be given if there iz no evidence that would sustain a finding by the jury

that the violation was excused. McCaughan v. Hansen Pacific Lumber Cd.,
175 Cal. App.2d 827, 833-834, 1 Cal. Rptr. 796, 800 (1959)(evidence went

to contributory negligence, not to excuse); Fuentes v. Panella, 120 Cal.

App.2d 175, 260 P.238 853 (1953)(dictum).
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SEC. L. Section 776 of the Evidence Code iz amended to reads
776. (a) A party to the record of any civil action, or a

person identified with such a party, may be called and examined as
if under cross-exemination by any adverse party at any time during
the presentation of evidence by the party calling the witness.

(b) A witpess examined by a party under this section may be

cross—exXamined by all other parties to the action in such order as

the court direets; but , subject to subdivision (e), the witness may

he examined only gs if under redirect examination by:

(1) 1In the case of a witness who is a party, his own counsel
and counsel for a party whe is not adverse to the witness.

(2) In the case of a witness who is not a party, counsel for the
party with whom the witness is identified and counsel for a party vho

is not advaerse to the party with whom the witness is identified.

{c¢) TFor the purpose of this section, parties represented by the
same ¢ounsel are deemed to be a single party.
(d) For the purpose of this section, a person is identified with

a party if he is:

(1) A person for whose immediate benefit the action is
prosecuted or defended by the party.

(2) A director, officer, superintendent, member, agent,
employee, or managing agent of the party or of a person specified
in paragraph (1), or any public employee of & public entity when
such public entity is the party.

{3) A person who was in any of the relationships specified in
paragraph (2) at the time of the act or omission giving rise to the

cause of action.
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(:: (L) A person who was in any of the relationships specified in
paragreph {2) at the time he obtained knowledge of the matter concerning
which he is sought to be exemined under this section.

(e) Paragraph (2) of subdivision (b} does not require counsel for the

party with whom the withess is identified and counsel for a party who is not

adverse to the party with whom the witness is identified to examine the

witness as if under redirect examination if the party whoe called the witness

for examination under this section:

(1) Is also a person identified with the same party with whom the witness

is identified.

(2) 3Is the personal representative, heir, successor, or assignee of a

person identified with the same party with whom the witness is identified.

<:: Comment. Section 776 permits a party calling as & witness an employee
of (or someone similarly identified in interest with) an adverse party to
exsmine the witness as if under eross-exeminetion, i,e., to use leading
questions in his examination. Section 776 requires the party whose employee
was thus called and examined to examine the witness as if under redirect,
i.8., to refrain from the use of leading questions. If a party is able to
ﬁersuade the court that.the usual rule prescribed by Section 776 is not in
fhe interest of justice in a particular case, the court may enlarge or
?estrict the right to use leading questions as provided in Section T767.
: These rules are based on the premise that ordinarily such a witness will
ﬁave a feeling of identification in the lawsuit with his employer rather than

with the other party to the action.

C
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Subdivision (b) has been amended, and subdivision (e) has been added,
because the premise upon which Section 776 is based does not necessarily apply
when the party calling the witness is alsc closely identified with the
adverse party; hence, the adverse party should he entitled to the usual rights
of a cross-examiner when he examines the witness. For example, when an
employee sues his employer and calls a co-employee as a witnesa, there is
no reason to assume that the witness will be adverse to the employee~party and
in sympathy with the employer—party{ The reverse may be the case. Th=
amendment to Section 776 will permit an employer; as a general rule, to use
leading questions in his cross-examinetion of an employee-witness who has
been called to testify under Section 776 by a co-employse. However, if the
party calling the witness can satisfy the court that the witness is in fact
ldentified in interest with the employer or for some other reason iz emenable
to suggestive questioning by the employer, the court may limit the employer's
use of leading questions during his examination of the witness pursuant to

Section 767. See J. & B. Motors, Ine, v. Margolis, 75 Ariz, 392, 257 P.24

588, 38 A,L.R.2d 9h6 (1953).

-28-




SEC. 5. Section 952 of the Evidence Code is amended to read:

952. As used In this article, "confidential commuhication
between client and lawyer" means information transmitted between
a client and his lawyer in the course of that ‘relationship and
in confidence by a means which, so far as the client is aware,
discloses the information to no third persons other than those
vho are present to further the interest of the client in the
consultation or those to whom disclosure is reasonably necessary
for the transmission of the information or the accomplishment of
the purpose for which the lawyer is consulted, and includes & legal

opinion formed and the advice given by the lawyer in the course

of that relationship,

Comment. The express inclusion of "o lesal opinion" in the last clause
will preclude a possible censtruction of this section that would leave the
ettorney's uncommunicated lezal opinion=-=which includcs his impressions and
conclusions~-~unprotected by the privilege, Such a construction would

virtually destroy the privilege.

~29-




SEC, 6. Section 992 of the Evidence Code is amended to read:
992, As used in this article, "confidential communication
between patient and physician" means information, including
information cobteined by an examination of the patient, transmitted
between a patient and his physicien in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons
other than thoge who are present to further the interest of the
patient in the consultation or those to vhom disclosure is
reasonably necessary for the transmission of the information or
the accomplishment of the purpose for which the physician is

consulted, and includes s diagnosis made and the advice given by

the physician in the course of thet relationship.

Comment. The express inclusion of "a diagnosis” in the last clause
will preclude a possible construction of this section that would leave an
unconmnicated diagnosis unprotected by the privilege. Such & construction

would virtuslly destroy the privilege.
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SEC. T. Section 1012 of the Evidence Code is spended to read:
1012. As used in this article, "confidential communication
between patient and psychotherapist™ means information, including
information obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, so far as the
patient is awere, discloses the information to no third rersons other
than those who are present to further the interest of the patient in
the consultation or examination or those to whom disclosure is
reasonably necessary for the transmission of the information or the
accomplishment of the purpose of the consultation or examinetion,

and includes a diagnosis made and the advice given by tke psycho-

therapist in the course of that relationship.

Comment., The express inclusion of "a dlagnosis" in the last clause
will preclude a possible construction of this section that would leave sn
uncommunicated diagnosis unprotected by the privilege., Such a construction

would virtually destroy the privilege.
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SEC, 8,. Section 1017 of the Evidence Code is amended to read:

1017, There is no privilege under this article if the psycho-
therapist is appointed by order of o court to examine the patient, but
this exception does not apply where the psychotherapist is appointed
by order of the court upon the request of the lawyer for the
defendant in a criminal proceeding in order to provide the lawyer
with information needed so that he mey advise the defendant whether
to enter or withdraw a plea based on insanity or to present a defense

based on his mental or emotional condition,

Comment, The words "or withdraw" are added to Sectitn 1017 to make
clear that the psychotherapist-patient privilege applies In & case where
the defendant in a criminal proceeding enters a plea based on insanity,
submits to an exsmination by a court-appointed psychotherapist, and later
wilthdraws the plea based on insanity prior to the trial on that lssue. In
such case, since the defendant does not tender an issue based on hisz memtal
or emoticnal condition at the triel, the privilege should remain applicable.
0f course, if the defendant determines to go to trial on the plea based on
insanity, the psychotherapist-patient privilege will not be applicable.

See Section 1016.

It should be noted that vioclation of the constitutional right to
counsel may require the exclusion of evidence that is not privileged under
this article; and, even in cases where this constitutional right is not
violated, the protection that this right affords may require certain procedural
safeguards in the examination procedure and a iimiting instruction if the

psychotherapist's testimony 1s admitted. See In re Spencer, 63 Cal.2d 4o,

46 cal. Rptr. 753, 406 P.2d 33 (1965).
I+ is important to recoghize that the attorney-client privilege may

provide protection in some cases where an exception to the psychotherapist-
patient privilege is applicable. See Section 952 and the Comment thereto.
See also Sections 912(d) and 954% and the Comments thereto,
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SEC. 9. Section L152 of the Evidence Code is amended +to read:

1152, (a) Evidence that a person has, in compromise cr from
humenitarian motives, furnished or offered or promised to furnish
money or any other thing, act or s=rvice to another who has sus-

taineﬂ or will sustain or cleims f$e-hewe that he has sus-

tained or will sustain loss or damage, as well as any conduct or

statements made in negotiation thereof, is inadmissible to prove

his liability for the loss or dsmage or any part of it.

(v) This section does not affect the admissibility of evi-
dence of:

(1) Partial satisfaction of an asserted claim or demand
vithout questioning its validity when such evidence is offered to
prove the validity of the claim; or

(2) A aebtor's payment or promtse to pay all or & part of
his preexisting debt when such evidence is offered to prove the
creation of a new duty on his part or a revival of his preexisting
duty.

Cament. The amendment to Section 1152 is intended to clarify the
mesning of the section without chenging its substaniive effect. The
vords "or will sustain" have been added to make it clear ttat the section
applies to statements made in the course of negotistions concerning
future loss or damege as well as pest losg or damage. Such negotiations
might occur as a result of an alleged anticipatory breach of contract

or a8 an inecident of an eminent damein proceeding.
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SEC. 10. Bectign 1201 of the Evidence Code .is amended to read:

1201, A statement within the scope of an exception to the hearsay
rule is not inadmissible on the ground that the evidence of such
statement is hearsay evidence if $he such hearsay evidence of-such
statement consists of one or more statements each of which meets the

requirements of an exception to the hearsay rule,

Comment, This amendment is designed to clarify the meaning of Section

1201 without changing its substantive effect.
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SEC. 1l. Section 1600 of the Evidence Code is amended to
read;

1600. (a) ‘The official record of a document purporting to
establish or effect an interest in property is prima facie evidence
of the existence and content of the original recorded document and
its execution and delivery by each person by whom it purports to
have been executed if';

a9 (1) The record is in fact a record of an office of a
public entity; and

¢83 (2) A statute authorized such & dceument to be recorded

in that office.

(b) 'The presumption established by this section is a pre-

sumption affecting the burden of proof.

Comment. One effect of making the official record "prima facie
evidence” is to create a rebuttable presumption. See EVIDENCE COLE
§ 602 ("A statute providing that a fact or group of facte is prime facie
evidence of another fact establishes a rebuttable presumption."). The
classification of this presumption as one affecting the burden of proof

is consistent with the prior case law. See Thomas v. Peterson, 213 Cal.

672, 3 P.2d 306 (1931); DuBois v. Iarke, 175 Cal. App.2d 737, 346 P.2d 830 ‘i .

(1959); Osterberg v. Osterterg, 68 Cal. App.2d 25%, 156 P.2a 46 (1945).

Such a classification tends to support the record title to property by
requiring the record title be sustained unless the party attasking that
title can actuelly prove 1ts invalidity. See EVID. CODE § 606 and Comment

thereto.

~35-




)

SEC. 12.. Section 1602 of the Evidence Code is repealed.

1602¢--If-a-patent-for-mineral-lapds-within-this-siate
issued-~or-grarted-by-the-United-Siates-0f-Americay-containg-a
shatement-of-the-date-of-the-leeatien-of-a-elain-or-alaine-upon
which-the-granting-op-issuanee -of-suek-patent-ig-baged;-sueh-atate-

rent-is-prima-facie-evidence-of-the-date-of-suah-Lecationy

Corment, Section 1602 of the Evidence Code is repealed because it

is superseded by the addition of Section 2325 to the Public Rescurces Code.
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SEC. 13. Sectlon 1603 of the Evidence Code is amended to read:

1603, A deed of conveyance of real property, purporting to have
been executed by a proper officer in pursuance of legal process of
any of the courts of record of this state, acknowledged and recorded
in the office of the recorder of the county wherein the real property
therein described is situated, or the record of such deed, or a certi-
filed copy of such record, is prima facie evidence that the property
or interest therein described was thereby conveyed to the grantee

named in such deed. The presumption established by this section is

& presumption affecting the burden of proof.

Comment. One effect of Section 1603 is to create a rebuttable pre-
sumption. See EVIDENCE CODE § 6C2 ("A statute providing that a fact or

group of facts is prima facle evlidence of another fact establishes a

. rebuttable presumption.”).

Pricor to the enactment of Code of Civil Procedure Section 1928 in
1872 {upon which Sectlon 1603 of the Evidence Code 1s based), the re-
eitals in a sheriff's deed, made pursuant to legal process, could not be
used as evidence of the Judgment, the execution, and the sale upon which
the deed was baged. The exlistence of the prior proceedings were required

to be proved with independent evidence. Hihn v. Peck, 30 Cal: 280, 287-

288 (1866); Heyman v. Babcock, 30 Cal. 367, 370 (1866). The enactment of

the predecessor of Bvidence Code Section 1603 had two effects. First,
it obviated the need for such independent proof. See, e.g., (akes v.

Fernandez, 108 Cal. App.2d 168, 238 P.2d4 641 (1951); Wagnor v. Blume, 71

Cal. App.2d 94, 161 P.2d 1001 (1945). See also BASYE, CLEARING IAND TITLES
§ b1 (1953). Second, it obviated the need for proof of a chain of title

prior to the execution of the deed. Krug v. Warden, 57 Cal. App. 563,

207 Pac, 696 (1922).
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The classification of the presumption in Section 1603 as a presump-
tion effecting the burden of proof is consistent with the classificaticn
of the similar and overlapping presumptions contained in Evidence Code
Sections 664 (official duty regularly performed) apd 1600 (official
record of document affecting property). Like the presumption in Section
1600, the presumption in Section 1603 serves the purpose of supporting

the record chain of title.




SEC. 14. Section 1605 of the Evidence Code is amended to read:
1605, Duplicate copies and authenticated translations of original
Spanish title papers relating to land claims in this state. derived
from the Spanish or Mexican govermments, prepared under the super-
vision of the Keeper of Archives, authenticated by the Surveyor-
General or his successor and by the Keeper of Archives, and filed
with a county recorder, in accordance with Chapter 281 of the Statutes

of 1865-66, are receivable-gs-prima-facie-evidenee admissible as

evidence with like force and effect as the originals and without

proving the execution of such originels.

Comment, Chapter 281 of the Statutes of 1865-66 required the California
Secretary of State to cause copies to be made of all of the orlginal Spanish
title papers releting to land claims in this state derived from the Spanish
and Mexican govermments that were on file in the office of the United States
Surveyor-General for California, These copies, authenticated by the
Surveyor-General and the Keeper of Archives In his office, were then
required to be recorded in the offices of the county recorders of the
concerned counties.

Section 5 of the iB65-66 statute, which is now codified as Section 1605
of the Evidence Code, provided that the recorded copies would be admissible
"ag prima facie evidence" without proving the execution of the originals.

It is apparent that the original purpose of the section was to provide an
exception to the best evidence rule--which would have required production
of the original or an excuse for its nomproduction before the recorded copy
could be admitted--and an exception to the rule, now expressed in Evidence
Code Section 1401(b), requiring the authentication of the original document
as a condition of the admissibility of the copy. BSection 1605, therefore,

has been revised to reflect this original purpose.
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SEC. 15. BSectlon 2325 ig added to the Public Resources Code,
to read;

2325. If a patent for mineral lands within this stace issued
or granted by the United States of America s contains a statement
of the date of the location of a cleim or claims upon which the

granting or issuance of such patent is based, such statement is

adrnissible as evidence ¢f the dote of such lccetion.

Comment. Sectlion 2325 is based on Section 1502 of the Evidence Code,
which merely restated the provisions of former Section 1927.5 of the Code
of Civil Procedure. Although the purpose for the emactment (in 1905) of
Section 1927.5 of the Code of Civil Procedure 1s somewhat obscure, it

seems likely that the sectlon was intended merely to provide a hearsay

exception and thus overcome the force of the suggestion in Champion Mining

Co. v. Consclidated Wycming Gold Mining Co., 75 Cal. 78, 81-83 (1888) that

the issuance of a patent would not be evidence of a location at any time
prior to the date of the patent. Aa a recital of location date inm
ratent may be based on self-gerving statements made in an ex parte proceeding,
it is imappropriate to give such a reeital presumptive effect.

Section 2325 is probably unnecessary, for the statements that are
made admissible by the section are probably admissible anyway under the
provisions of Evidence Code Section 1330 (statements in dispositive instru-
ments}. Section 2325, however, removes whatever doubt there may be concerning
such admissibility. The section has been relocated in the Public Resources
Code so that it will appear among other statutory provisions relating to

specific evidentiary probleme inveolving mining claims.
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